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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 4, 1989. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-94) 


Carriers: The dutiability of expenses relating to an ongoing mainte- 
nance and repair program. 


Date: May 15, 1989 
File: VES-13-18 CO:R:P:C 
109736 BEW 


CuiEF, TECHNICAL ASSISTANT 
Paciric REGION 

U. S. Customs SERVICE 

Los Angeles, California 90053 


Re: Valdez Vessel Repair Entry No. C31-0001009-0, Chevron Wash- 
ington V-618 


Dear Sir: 

This is in reference to an application for relief from duty under 
19 U.S.C. 1466 on the cost of the foreign repairs to the subject vessel 
filed by Mr. Don Haselton on behalf of Chevron Shipping Company. 

The record shows that the shipyard work in question was per- 
formed on the subject vessel at the Jurong Shipyard Limited in Sin- 
gapore, during the period of September 15 to October 31, 1987. 

The subject vessel arrived in the United States at the port of 
Valdez, Alaska, November 29, 1987. 

The entire vessel repair entry involves a potential duty of 
$900,000. You have requested our advice concerning 25 items 
claimed to be non-dutiable. 
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We will refer to the work using the item numbers and invoice de- 
scriptions shown on the worksheets and invoices submitted with the 
subject application. 

Title 19, United States Code, section 1466, provides in part for 
payment of an ad valorem duty of 50 percent of the cost of foreign 
repairs to vessels documented under the laws of the United States 
to engage in the foreign or coastwise trade. Section 1466 (d)(1) pro- 
vides that the Secretary of the Treasury is authorized to remit or 
refund such duties if the owner or master of the vessel was com- 
pelled by stress of weather or other casualty to put into such for- 
eign port to make repairs to secure the safety and seaworthiness of 
the vessel to enable her to reach her port of destination. 

The applicant claims that relief for the subject items should be 
granted because the items are modifications. In addition, he claims 
that some of the subject items cover cleaning operations and inspec- 
tions which are not dutiable. 

In its application of the vessel repair statute (19 U.S.C. 1466), 
Customs has consistently held that modifications/alterations/addi- 
tions to the hull and fittings of a vessel which allow the vessel to op- 
erate more efficiently are not subject to vessel repair duties. Altera- 
tions to the hull and fittings of vessels are not within the purview of 
section 1466, and the cost of the work is not subject to duty. An arti- 
cle must be permanently attached to the vessel and it must be es- 
sential to the successful operation of the vessel (see Otte v. United 
States, 7 C.C.P.A. 166 (1916), and United States v. Richard & Co., 8 
Ct. Cust. App. 231, T. D. 37496 (1917). To be found non-dutiable as a 
modification/alteration/addition, the work must be distinguished 
from repair due to damages, deterioration or wear and tear. The lat- 
ter is dutiable. After reviewing the record, we consider the work 
done under the following items to be in the nature of non-dutiable 
modifications/alterations/additions to the hull and fittings rather 
than dutiable repairs to the vessel due to damage or deterioration: 


Item 12-10—Bulkhead brackets, 

Item 12-18—Structural Cracks—Sub items B, C, & D, 
Item 12-22—After peak tank access, 

Item 12-26—Foundation for deck ramps, 

Item 18-15—Ballast pump—sub items A & B, 
Item 18-19—Cargo pipe drains, 

Item 39-1—IGGS house door, 

Item 39-2—Main deck handrails, 

Item 39-3—Safety rail foremast, 

Item 39-4—Steering gear vent, 

Item 39-10—Cargo tank drains, 

Item 39-11—Thrust oil cooler, 

Item 39-14—Cargo block valve, 

Item 39-15—Auxiliary turbines fuel skid, 

Item 39-16—Auxiliary turbine compressor wash, 
C1-1—MGT internal bearings, 

C1-2—Steering gear, 





U.S. CUSTOMS SERVICE 


C1-3—Ballast monitor, and 
C1-4—-Vapor recovery system. 


With regard to Item 23-9—Auxiliary Gas Turbine Inspection, it 
appears that a portion of the repair work is a modification to the 
hull and fittings, and a portion of the repair work is dutiable re- 
pairs. The beam and trolley installation is a modification and addi- 
tion to the hull and fittings. Although the “legs” of the crane travel 
back and forth over the hatches on the rails and thus are not per- 
manently attached to the hull in a literal sense, the rails are per- 
manently attached to the vessel and they are integral components 
of the crane when viewed as whole (Headquarters memorandum 
216.131, dated September 9, 1967). Accordingly, the beam and trolly 
installation is a modification to the hull and fittings and is not duti- 
able. On the other hand, the wooden deck bencher storage table is 
equipment and is dutiable. 

In addition, a part of the inspection and service engineer’s cost 
could be non-dutiable as related to be free as a part of the cost of al- 
terations or modifications to the hull and fittings of the vessel; also, 
a portion of the work on the subject item appears to be non-dutiable 
as relating to work other than repairs. We note that the invoice 
does not separate the non-dutiable costs from those costs that are 
dutiable. Pursuant to C.I.E. 1325/58 and C.LE. 565/55, cost may not 
be remitted where the invoice does not segregate the dutiable cost 
from the non-dutiable cost. Accordingly, the entire cost in the in- 
spection and service engineer’s cost under Item 23-9 is dutiable. 

A review of the record indicates that while a portion of the work 
done in Item 18-15—Ballast pumps, sub item D, appears to be non- 
dutiable repairs, the invoice does not separate the non-dutiable 
costs from those costs that are dutiable. Pursuant to C.I.E. 1325/58 
and C.I1.E. 565/55, the entire cost of Item 18-15, sub item D is 
dutiable. 

The invoice indicates that repairs were made in Item 21-7—Main 
Gas Turbine Major Inspection. The invoice does not separate the 
cost of the inspection for dutiable repairs from the non-dutiable re- 
pairs. Accordingly, pursuant to C.I.E. 1325/58 and C.1.E. 565/55 the 
entire cost of the repairs is dutiable. 

It appears that Item 39-5—Form line drains, could be free as al- 
terations or modifications to the hull and fittings of the vessel, how- 
ever, if an article is considered to be part of the hull and fittings of 
a vessel, the repair of that article, or the replacement of a worn 
part of the hull and fittings, is subject to vessel repairs duties (See 
C.I.E. 233/60). Accordingly, item 39-5 is dutiable. 

In Headquarters ruling 106543 JM, we held that mere cleaning 
operations are not dutiable. However, cleaning operations which re- 
move rust and deterioration or worn parts, and which are a necessa- 
ry factor in the effective restoration of a vessel to its former state of 
preservation, constitute vessel repairs as distinguished from a 
cleaning operation (See 106827, C.1E. 429/61, and C.LE. 478/67). 
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Our review of Item 24-11—Relays Calibration reveals that this was 
an inspection, cleaning and calibration of the relays. Accordingly, 
Item 24-11 is non-dutiable. 

Customs has held that where periodic surveys are undertaken to 
meet the specific requirements of a classification society, insurance 
carrier, etc., the cost of the surveys is not dutiable even when dutia- 
ble repairs are effected as a result thereof; however, in the liquida- 
tion process Customs should go beyond the mere labels of “continu- 
ous” or “ongoing” before deciding whether the item is dutiable. If 
an inspection or survey is conducted as a part of an ongoing mainte- 
nance and repair program labelled “continuous” or “ongoing” the 
cost is dutiable. Also, if the survey is to ascertain the extent of dam- 
age sustained, or to ascertain if the work is adequately completed, 
the costs are dutiable as part of the repairs which are accomplished 
pursuant to the holdings in C.I.E. 429/61, C.S.D. 79-2, and C.S.D. 
79-277. Accordingly, the No. 2 ABS—Controllable Pitch Propeller 
Assembly survey is a non-dutiable expense. Please liquidate on this 
basis. 

The applicant has an extensive background in vessel repairs; 
therefore, given that the vessel arrived in 1987, and that all perti- 
nent. evidence is required by 19 CFR 4.14 within sixty days of the 
arrival, no further evidence will be accepted. 


(C.S.D. 89-95) 


Carriers: The dutiability of certain foreign shipyard operations per- 
formed on United States flag lash barges. 


Date: May 10, 1989 

File: HQ 110021 
VES-13-18-CO:R:P:C 110021 LLB 
Category: Carriers 


Deputy ASSISTANT REGIONAL CoMMISSIONER 
CLASSIFICATION AND VALUE DivIsION 

ATTN: RecionaL VEsseL Repair LiquipaTion UNIT 
New York, New York 10048-0945 


Re: Dutiability of certain foreign shipyard operations performed on 
US.-flag Lash barges 


Dear Sir: 

Reference is made to the May 14, 1987, application for relief from 
vessel repair duties filed by Waterman Steamship Corporation in 
relation to entry number 514-3002866-5, dated April 17, 1987. The 
entry was filed upon the arrival of the vessel S.S. Sam Houston, 
V-47, at the port of New York on April 16, 1987, whereupon duties 
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were assessed upon the value of foreign shipyard operations pursu- 
ant to § 466, Tariff Act of 1930, as amended (19 U.S.C. 1466). 


Facts: 

The vessel Sam Houston is a Lighter Aboard Ship (LASH) barge 
mother vessel. A single vessel repair entry was filed to cover repairs 
to thirty-three (33) LASH barges, each of which should have been 
the subject of a separate entry with unique entry number. The ap- 
plication for relief is submitted to cover fourteen (14) of the barges, 
with no claim for relief having been submitted for the remainder of 
the vessels. Those barges for which relief is sought are the 
following: 


WA-1-0042 WA-1-0180 
WA-1-0403 WA-1-0278 
WA-1-0417 LB-849 
WA-1-0437 LB-867 
WA-2-0527 CG-656 
WA-3-0638 CG-588 
WA-1-0294 CG-A83 


Issue: 
Whether evidence is presented sufficient to prove that the repairs 
performed on the barges for which relief is sought, were necessitat- 


ed by a casualty occurrence, thus warranting remission. 


Law and Analysis: 

Section 1466 provides, in pertinent part, for payment of duty in 
the amount of 50 percent ad valorem on the cost of foreign repairs 
to vessels documented under the laws of the United States to en- 
gage in foreign or coastwise trade, or vessels intended to engage in 
such trade. 

Paragraph (1), subsection (d) of § 1466 provides that duty may be 
remitted if good and sufficient evidence is furnished establishing 
that the vessel was compelled by stress of weather or other casualty 
to put into a foreign port to make repairs to secure the safety and 
seaworthiness of the vessel to enable her to reach her port of desti- 
nation. Thus, it is necessary that in order to qualify for duty remis- 
sion, the party seeking relief must show both the occurrence of a 
casualty, and that repair was necessary for safety and 
seaworthiness. 

The term “casualty” as it is used in the statute, has been inter- 
preted as something which, like stress of weather, comes with unex- 
pected force or violence, such as fire, explosion or collision (Dollar 
Steamship Lines, Inc. v. United States, 5 Cust. Ct. 28-29, C.D. 362 
(1940)). In this sense, a “casualty” arises from an identifiable event 
of some sort. In the absence of evidence of such a casualty causing 
event, we must consider the repair to have been necessitated by 
normal wear and tear (ruling letter 105159, September 8, 1983). 
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Owing to the factors peculiar to the operation of LASH barges, 
special standards of evidence are provided in the Customs Regula- 
tions when casualty claims are made concerning such vessels under 
§ 1466(d)(1). Section 4.14(d)(1)(iii(G)), Customs Regulations (19 CFR 
4.14(d)\(1)(iiiXG), provides that there must be submitted evidence 
showing that a barge was inspected immediately prior to being load- 
ed upon its vessel of departure from the U.S., that it was found to 
be seaworthy at that time, that damage was discovered during the 
course of the foreign voyage, and that the repairs performed were 
necessary for the safety and seaworthiness of the barge to enable it 
to reach its U.S. port of destination. Documents purporting to 
demonstrate these elements must have been prepared at the time 
that barges were placed aboard for foreign departure, and must 
have been prepared and signed by responsible persons in a position 
to attest to the veracity of the statements being made. Documents 
executed after the fact and/or by persons with no first-hand knowl- 
edge of the actual condition of barges immediately prior to foreign 
departure are of no probative value, and are insufficient for the 
purpose for which they are submitted. 

In the present case, documents are present in the file covering 13 
of the 14 barges regarding which relief is being sought. The docu- 
ments each contain the statement that various of the barges were 
found to be in sound condition upon being loaded on the outward- 
bound vessel, and are signed by the Master and the Chief Officer. 
These statements are, however, undated. There is no way for Cus- 
toms to determine whether these statements were executed contem- 
poraneously with the lading of the vessels, thus providing credible 
evidence, or whether they were prepared at some later date. 

In the case of the fourteenth barge, number WA-2-0527, the 
claim is made that the vessel was away from the United States for a 
continuous period of over two years. This factor is potentially ger- 
mane to a claim for refund due to an amendment to § 1466 popular- 
ly known as the two year rule (Pub. L. 98-573). This amendment, 
codified in subsection (e)(1) of § 1466, provides that for vessels arriv- 
ing in the U.S. two years or more after the date of last departure, 
the duties provided for in § 1466 will apply, in relevant part, only to 
otherwise dutiable expenditures made during the first six months of 
that extended absence. In the present case, the applicant provides a 
history of the foreign movements of the barge over the period ex- 
tending from October 25, 1984, until its arrival in 1987. 


Holding: 
In light of the foregoing, we recommend that relief be denied for 


this application, with the exception of expenditures allocable to 
barge number WA-2-0527. 
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(C.S.D. 89-96) 


Carriers: Regardless of the dutiability of a particular item, pursu- 
ant to 19 CFR 4.14(d)(1)(iii(A), each application for relief shall in- 
clude copies of invoices covering items specified in 19 CFR 
4.14(a)(1) * * * 


Date: May 8, 1989 
File: VES-13-18-CO:R:P:C 
110044 GV 


Deputy Assistant Regional Commissioner Commercial 
Operations 
ATTN: Regional Vessel Repair Liquidation Unit 
New York, New York 10048-0945 
FROM _ : Director, Regulatory Procedures and Penalties 
Division 
SUBJECT: Petition for Review of Vessel Repair Entry Number 
1001-83-356§ 738-3, SS Chelsea Voy. TC. 161 


Upon our receipt in February, 1989, of the above referenced peti- 
tion for review of New York Vessel Repair Liquidation Unit ruling 
VES-13-02-0:C:R JAD, dated October 20, 1988, regarding vessel re- 
pair entry No. 1001-83-—356-738-3, dated July 20, 1983, we have re- 
viewed the entire record and hold as follows. 

The petitioner claims relief for carrier reefer repairs and capac 
repairs appearing on the entry (CF 226) but not supported by any 
invoice. The petitioner alleges that these items are not actually re- 
pairs but instead are nondutiable freight charges which need not be 
supported by any invoices. The petitioner’s understanding that in- 
voices are not required for duty-free items is incorrect. While it is 
true that freight charges in and of themselves are not dutiable 
under the vessel repair statute, pursuant to 19 CFR 4.14(d)(1)\(iiiX(A) 
each application for relief shall include copies of invoices covering 
items specified in 19 CFR 4.14(a)(1), segregating the cost of those 
items for which relief is sought from all other items listed in the 
vessel repair entry. The petitioner has not submitted the requisite 
supporting documentation (i.e., invoices) for a claim of nondutiabili- 
ty regarding the freight charges which allegedly constitute the car- 
rier reefer repairs and capac repairs. Accordingly, these items re- 
main dutiable. 

The petitioner requests duty-free stratus for deca navigator re- 
pairs listed on the entry (CF 226) based on their being done under 
warranty by the original vendor of the deca navigator. It is further 
stated that no invoice is available for warranty repairs such as this. 
We reiterate the necessity of furnishing invoices of foreign work re- 
gardless of dutiable status (see 19 CFR 4.14(d)(1)(iiiA), discussed 
above). In regard to the warranty issue, it is Customs position that 
the mere fact that repairs are covered by warranty is not determi- 
native as to their dutiability. Pursuant to Legal Determination (LD 
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80-0194), “work done under a warranty agreement is considered re- 
pairs under the vessel repair statute and the cost thereof is dutiable 
in the absence of grounds for remission.” Furthermore, the record is 
devoid of any evidence that the vessel was on its maiden voyage, a 
precondition for automatic remission within six months of delivery 
of a new vessel (see OR&R Ruling 23-69). Nor is there any evidence 
that this work constitutes “completion of construction,” a viable 
concept so as to render the duty provision of 19 U.S.C. 1466(a) inap- 
plicable if proven. Accordingly, the deca navigator repairs remain 
dutiable. 

The fourth item for which petitioner seeks relief is the applica- 
tion of a special epoxy coating of the ballast tanks. Not only does 
the record indicate that this coating was used in conjunction with 
dutiable repairs, pursuant to C.I.E.’s 518/63, 2045/66, and 478/67, 
Customs has long-held that the coating of a vessel’s tanks with sub- 
stances having protective and preservative qualities which main- 
tain or preserve a vessel’s tanks in a good condition is analogous to 
painting and is therefore considered a repair which is dutiable. 

In regard to petitioner’s claim under 19 U.S.C. 1504, which pro- 
vides, in pertinent part, that any entry of merchandise not liquidat- 
ed within one or four years after the date of the original entry (de- 
pending on whether Customs gives notice of an extension) must be 
liquidated at the amount of duty asserted by the importer at the 
time of entry, this statute is inapplicable to vessel repair entries 
arising under 19 U.S.C. 1466. 

Accordingly, the petition is denied. 


(C.S.D. 89-97) 


Carriers: The applicability of the coastwise passenger statute to 
hovercraft, regardless of size, operating at least in part on inland 
waters in the U.S. 


Date: May 10, 1989 

File: HQ 110051 
VES-3-CO:R:P:C 110051 LLB 
Category: Carriers 


Mr. Harvey C. Cook 

Director, HovercraFT TRAINING AND OPERATIONS 
Hover Systems, INc. 

1500 Chester Pike 

Eddystone, Pennsylvania 19013 


Re: The applicability of the coastwise trade passenger statute to 
hovercraft of greater and lesser than 5 net tons, operating at least 
in part on inland waters in the United States. 





U.S. CUSTOMS SERVICE 


Dear Mr. Cook: 

This is in response to your letter of January 17, 1989, in which 
you ask that we rule on several questions regarding the use of 
hovercraft for passenger carriage in the United States. 


Facts: 


It is proposed to use hovercraft of either over or under 5 net tons 
to carry passengers for hire (anywhere between 3 and 50 persons), 
in any of various situations. Some carriage, apparently, may be be- 
tween coastal areas, some on inland state-controlled waters (natural 
or man-made lakes closed to the sea) which may have been desig- 
nated as non-navigable by the U.S. Coast Guard and/or U.S. Army 
Corps. of Engineer’s, and some on non-tidal rivers otherwise accessi- 
ble only by canoe or kayak. Additionally, some carriage may in- 
clude inland lakes and rivers bordering two or more states. 


Issue: 

1. Is a hovercraft considered a “vessel” for purposes of the coast- 
wise laws. 

2. May a non-coastwise-qualified hovercraft, regardless of size, be 
used in the coastwise trade. 

3. Does coastwise trade include the transportation for hire of pas- 
sengers on a non-qualified vessel when that transportation occurs 
on: 


a. Inland waters designated as non-navigable by the U.S. 
Coast Guard or the U.S. Army Corps. of Engineers. 

b. Inland waters designated by the U.S. Coast Guard as sole 
state waters (lakes, either man-made or natural) and solely 
within the jurisdiction of a single state. 

c. Inland white water, non-tidal rivers accessible only by ca- 
noe or kayak. 

d. Inland waters, closed to the sea, and bordering on two or 
more states. 


Law and Analysis: 

Generally, the coastwise laws prohibit the transportation of mer- 
chandise or passengers between points in the United States em- 
braced within the coastwise laws in any vessel other than a vessel 
built in, documented under the laws of, and owned by citizens of the 
United States. The passenger coastwise law, 46 U.S.C. App. 289, 
provides that: 


No Foreign vessel shall transport passengers between ports or 
places in the United States, either directly or by way of a for- 
eign port, under a penalty of $200 for each passenger so trans- 
ported and landed. 


Pursuant to 46 U.S.C. 12106 and 12110 and their predecessors (46 
U.S.C. 65i and 65m and, before them, 46 U.S.C. 11) and consistent 
with 46 U.S.C. App. 883, the coastwise merchandise law, the Cus- 
toms Service has consistently held that the prohibition in 46 U.S.C. 
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App. 289 applies to all non-coastwise-qualified vessels. Non-coast- 
wise-qualified vessels include any vessel other than a vessel built in, 
properly documented under the laws of, and owned by citizens of 
the United States, with certain exceptions (see 46 U.S.C. 
12106(a)(2B) and 19 CFR 4.80(a)(2) and (3)). 

The Customs Service has held that hovercraft are considered 
“vessels” for purposes of the navigation laws, of which the coastwise 
passenger statute is one (see T.D. 56390(1), April 8, 1965). This Trea- 
sury Decision remains a viable statement of agency policy, having 
been consistently cited since its issuance (Ruling Letter 104772, dat- 
ed October 12, 1980). It is settled, therefore, that hovercraft are 
“vessels.” 

Qualified vessels of less than 5 net tons are not precluded from 
engaging in the coastwise trade simply because they cannot be doc- 
umented under the laws of the United States, however. Section 
4.80(a), Customs Regulations (19 CFR 4.80(a)), enumerates the ves- 
sels which may engage in the coastwise trade. Subparagraph (a)(2) 
of this section (i.e., 19 CFR 4.80(a)(2)) provides that no vessel exempt 
from documentation (e.g., of less than 5 net tons) shall transport 
any passengers or merchandise between United States coastwise 
points unless the vessel is owned by a citizen of the United States 
and is entitled to or, except for its tonnage, would be entitled to be 
documented with a coastwise license. As stated above, to be entitled 
to be documented with a coastwise license a vessel must, among 
other things, be built in the United States (46 U.S.C. 12106(a)(2)), 
with an exception inapplicable in this case. 

It is a well established principle that federal law determines navi- 
gability under federal statutes. Furthermore, the test of navigabili- 
ty has been established by the federal courts through the years. 
This test consists of 4 essential elements which, when taken togeth- 
er, state that a navigable waterway of the United States must (1) be 
or have been (2) used or susceptible of use (3) in the customary 
modes of trade and travel on water (4) as a highway for interstate 
commerce. The Daniel Ball, 10 Wall. 557, 563, 77 U.S., 557, 563, 19 
L.Ed. 999 (1871); The Montello, 20 Wall. 430, 441, 87 U.S. 430, 441, 
22 L.Ed. 391 (1874); United States v. Utah, 283 U.S. 64, 76, 51 S.Ct. 
438, 441, 75 L.Ed. 844 (1931); United States v. Appalachian Electric 
Power Co., 311 U.S. 377, 406-408, 61 S.Ct. 291, 298-99, 85 L.Ed. 243 
(1940). 

The 4 elements listed above are reflected in the regulations of the 
U.S. Coast Guard (33 CFR 2.05-25(a)(3)(i)) which state, in pertinent 
part, that navigable waters of the United States include: 


Internal waters of the United States not subject to tidal influ- 
ence that: (i) are or have been used or are or have been suscep- 
tible for use, by themselves or in connection with other waters, 
as highways for substantial interstate or foreign commerce not- 
withstanding natural or man-made obstructions that require 
portage. 
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These same 4 elements are also reflected in the regulations of the 
Army Corps of Engineers (33 CFR 329.4) which define navigable wa- 
ters of the United States, in pertinent part, as: 


* * * those waters that are subject to the ebb and flow of the 
tide and/or are presently used, or have been used in the past, 
or may be susceptible for use to transport interstate or foreign 
commerce. 


Customs has no similar regulations pertaining to the statutes it en- 
forces, preferring to look to court decisions and the regulations of 
these two federal agencies instead. Accordingly, in cases where spe- 
cific determinations of non-navigability have been made by Coast 
Guard or the Corps. of Engineers, great weight is given those deter- 
minations, absent evidence to the contrary. 

The occasion has arisen where there has been no determination 
of navigability made with respect to a particular body of water. In 
such cases, the procedures outlined in Customs Circular VES-3-MD 
of February 6, 1961, are applied. Paragraph two (2) of the “BACK- 
GROUND?” section of that document states: 


The navigation laws administered by the Bureau are applicable 
only on waters to which the Federal jurisdiction extends, which 
waters are known as the navigable waters of the United States. 
The ultimate determinations as to navigability are made by de- 
cisions of court of competent jurisdiction and by acts of Con- 
gress. If no such determination has been made as to whether a 
body of water is part of the navigable waters of the United 
States, the Bureau and the United States Coast Guard, after 
consulting the Corps of Engineers, apply the principles set forth 
in the various court decisions and administratively determine 
whether a particular body of waters is part of the navigable wa- 
ters of the United States for the purposes of the laws adminis- 
tered by those agencies. These determinations are made on a 
cooperative basis as a question may arise. 


The above-cited language does not compel Customs to defer to the 
U.S. Coast Guard or the Corps of Engineers regarding determina- 
tions of navigability. Indeed, it is merely a statement that both Cus- 
toms and the Coast Guard will apply existing case law to reach an 
administrative determination within their own areas of jurisdiction. 
Where the matter is peculiarly within the competence of one agen- 
cy, it will not consult with others. 

Any reference to the above-cited Customs Circular should focus 
not on the language under the heading “BACKGROUND” but rath- 
er on the language in paragraph three (3) under the heading “AC- 
TION” which states: 


When a question arises as to whether a particular body of 
water is part of the navigable waters of the United States, the 
question shall be submitted to the Bureau for determination. 
There shall be included with the request for determination (1) 
any available maps showing the body of water and its connect- 
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ing and tributary waters; (2) information concerning the size 
and depth of the particular waters; (3) information on naviga- 
bility and any determination on that point from the local Dis- 
trict (or Division) Engineer, Corps of Engineers, United States 
Army; (4) a brief statement of the present and past use of the 
waters with respect to commerce or pleasure including the size 
of the vessels using the particular body of water; (5) any further 
relevant information that may be available; (6) a statement of 
the opinion of your office as to the navigability of the particular 
body of water. 


In summary, the prohibitions imposed by the coastwise laws ex- 
tend to all vessels regardless of their size, and to the internal wa- 
ters of the United States as well as to the coastal waters. Their ap- 
plicability is not affected by the fact that a body of water may be 
wholly within the jurisdiction of a single state, or whether its 
course or boundaries intrude on the territory of two or more states. 
Likewise, it is not a consideration whether a body of water is tidal 
or non-tidal, is accessible to the sea, is easily reached, or is man- 
made. The only factor impacting upon the propriety of the use of a 
non-coastwise-qualified vessel, is whether the particular body of 
water is determined to be navigable under the above-cited criteria. 
A specific finding of non-navigability is not akin to the absence of a 
determination of navigability. 


Holding: 

The coastwise laws prohibit the use of non-coastwise-qualified ves- 
sels on inland as well as coastal waters. A specific ruling may only 
be issued after consideration of whether a particular body of water 
has been determined to be navigable. 


(C.S.D. 89-98) 


Carriers: The coastwise merchandise statute; the movement of mer- 
chandise by rail and vessel. 


Date: May 3, 1989 

File: HQ 110103 
VES-3-17-CO:R:P:C 110103 LLB 
Category: Carriers 


Mr. R.F. CALNAN 

Commonity Tax SECTION 

GuLF CANADA Resources LimITED 

P.O. Box 130 

Calgary, Alberta, Canada T2P 2H7 
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Re: Applicability of the third proviso of the coastwise merchandise 
statute to the movement of merchandise by rail and vessel from 
Texas, to a point on the outer continental shelf off Alaska. 


Dear Mr. CALNAN: 

Reference is made to your letter of March 6, 1989, in which you 
relate the proposed movement of U.S. manufactured oilfield casing 
from a point in the continental United States, via rail (Burlington 
Northern and Canadian National Railroad trackage) to Canada, 
and thence via vessel to a wellhead on the outer continental shelf 
off the coast of Alaska. You seek a ruling on the permissibility of 
such a movement under the terms of the coastwise merchandise 
statute. 


Facts: 

Approximately two railcars full of 7-inch, U.S.-made oilfield cas- 
ing is proposed to be shipped from Lone Star, Texas. The railcars 
will be Canadian National Railroad stock and will proceed to Hay 
River, Northwest Territories, Canada, in part over Burlington 
Northern trackage. Routes rate tariffs will be filed with the United 
States Interstate Commerce Commission by Canadian National 
Railroad. From Hay River, the casing would be transferred to Cana- 
dian-operated barges for transportation via the McKenzie River to 
Tuktoyaktuk, Northwest Territories. Once there, depending upon 
weather and ice conditions, the casing would be transported either 
to Canadian trucks for further transit via ice road, or to Canadian 
vessels bound for Herschel Island, Yukon Territories. At Herschel 
Island, the casing would be loaded aboard the Canadian-registered 
beaudril drillship ‘““Kulduk” for transportation to the Belcher well- 
site on the outer continental shelf off the coast of Alaska. 


Issue: 

Whether, by virtue of the third proviso to the coastwise merchan- 
dise statute, oilwell casing materials may be transported between 
two coastwise points, in part via non-coastwise-qualified vessels. 


Law and Analysis: 


Title 46, United States Code App., § 883, provides, in pertinent 
part, that: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture thereof, between points in the 
United States, including Districts, Territories, and possessions 
thereof embraced within the coastwise laws, either directly or 
via a foreign port, or for any part of the transportation, in any 
other vessel than a vessel built in and documented under the 
laws of the United States and owned by persons who are citi- 
zens of the United States * * * 


Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as 
amended (43 U.S.C. 1333(a)) (OCSLA), provides, in pertinent part, 
that the laws of the U.S. are: 
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* * * extended to the subsoil and seabed of the outer continen- 
tal shelf and to all artificial islands, and all installations and 
other devices permanently or temporarily attached to the sea- 
bed, which may be erected thereon for the purpose of exploring 
for, developing, or producing resources therefrom, or any such 
installation or other device (other than a ship or vessel) for the 
purpose of transporting such resources, to the same extent as if 
the outer continental shelf were an area of exclusive Federal 
jurisdiction located within a State * * * 


Thus, it is the case that both the point of origin of the transporta- 
tion (Lone Star, Texas), as well as the terminus of the transporta- 
tion (Belcher wellsite, outer continental shelf) are points within the 
contemplation of the coastwise merchandise law (§ 883e). 

The third proviso to § 27 of the Merchant Marine Act, 1920, as 
amended (46 U.S.C. App. 883), provides: 


That this section shall not apply to merchandise transported 
between points within the continental United States, including 
Alaska, over through routes heretofore or hereafter recognized 
by the Interstate Commerce Commission for which routes rate 
tariffs have been or shall hereafter be filed with said Commis- 
sion when such routes are in part over Canadian rail lines and 
their own or other connecting water facilities * * * 


Simply stated, § 883 would not prohibit the transportation of mer- 
chandise if all of the conditions of the third proviso are met, that is: 


(a) through routes are utilized which have hereto or are hereaf- 
ter recognized by the I.C.C. 

(b) routes rate tariffs have been or shall hereafter be filed with 
the I.C.C, and have not subsequently been rejected for filing, 
have become effective according to their terms, and have not 
been subsequently suspended, or withdrawn by _ the 
Commission. 

(c) the routes utilized are in part over Canadian rail lines and 
their own or other connecting water facilities. 


We have held that “over Canadian rail lines” means simply over 
rail trackage in Canada, and that “their own or other connecting 
water facilities” means water facilities covered by a through route 
regardless of whether those facilities connect directly with the Ca- 
nadian rail line covered by that through route. Accordingly, the 
proposed service will qualify under the third proviso and will not 
constitute a violation of the coastwise laws of the United States pro- 
vided the through route is recognized by the Interstate Commerce 
Commission as set forth in the preceding paragraph. 


Holding: 
Under the above-stated facts, the proposed transportation would 


be permitted under the third proviso to U.S.C. App. 883, so long as 
the I.C.C. filing requirements set forth above have been satisfied. 





U.S. CUSTOMS SERVICE 
(C.S.D. 89-99) 


Carriers: A United States-documented vessel may be placed only 
under the command of a United States citizen. 


Date: May 8, 1989 

File: HQ 110149 

VES-5-17 CO:R:P:C 110149 PH 
Category: Carriers 


District DirEcToR OF CUSTOMS 
909 First Avenue 
Seattle, Washington 98174 


Re: Requirement for United States citizen be in command of all 
United States-documented vessels (46 U.S.C. 12110(d)) 


Dear Sir: 

Recently, one of your staff members raised a question about the 
applicability to an unmanned United States-flag barge under tow by 
a foreign-flag vessel of the requirement in 46 U.S.C. 12110(d) that a 
United States-documented vessel may be placed only under the 
command of a United States citizen. We appreciate having this is- 
sue brought to our attention. 


Issue: 


What is the applicability of the requirements in 46 U.S.C. 
12110(d), that a United States documented vessel may be placed 
under the command only of a citizen of the United States, to an un- 
manned United States-flag barge which is towed by a foreign-flag 
vessel? 


Law and Analysis: 
Pursuant to 46 U.S.C. 12110(d), 


A documented vessel may be placed under the command only of 
a citizen of the United States. 


This requirement is within the purview of the United States 
Coast Guard. We have consulted with the Coast Guard about the 
applicability of this requirement to unmanned United States-flag 
barges under the tow of foreign-flag vessels. It is the position of the 
Coast Guard that: 


The intent of the statute [i.e., 46 U.S.C. 12110(d)] is not defeated 
if a barge is not required to be manned. The Coast Guard has 
held that when an unmanned U.S. documented barge is towed 
by a foreign-flag vessel, it is not under the command of a citizen 
of the United States unless there is a U.S. citizen aboard the 
tug charged with responsibility for the barge. 


Accordingly, the fact that a United States-flag barge which is 
under tow by a foreign-flag vessel is not required to be manned does 
not exempt the barge from the requirement in 46 U.S.C. 12110(d) 
that a United States documented vessel may be placed under the 
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command only of a citizen of the United States. In such a situation, 
there must be a United States citizen aboard the tug charged with 
responsibility for the barge. 

Holding: 

An unmanned United States-flag barge under tow by a foreign- 
flag vessel is not exempt from the requirement in 46 U.S.C. 
12110(d), that a United States documented vessel may be placed 
under the command only of a citizen of the United States. In such a 
situation, there must be a United States citizen aboard the tug 
charged with responsibility for the barge. 


(C.S.D. 89-100) 


Entry: Notices of redelivery are timely if made within 30 days after 
a laboratory report is issued when goods are examined at places 
other than the place of unlading or the public stores. 


Date: May 11, 1989 
File: PRO-1-CO:R:C:E 
220331 MS 


TO : Deputy Assistant Regional Commissioner (C & V) 
Southeast Region 

FROM _ : Director, Commercial Rulings Division 

SUBJECT: Savannah Protest 1703-87-000152, Application for 
Further Review (September 18, 1987) K-Mart 
Corporation 


Facts: 

Men’s shirts imported from Bangladesh were entered at Savan- 
nah, Georgia, in January through June, 1987, incorrectly classified 
and labelled as to their fiber content. The labels indicated that the 
shirts were 60% cotton and 40% polyester, when the actual content 
was 65% polyester and 35% cotton, in violation of the Textile Fiber 
Product Identification Act, (15 U.S.C. 70 et seq). This fact was deter- 
mined when a sample from a February shipment was tested at the 
Customs laboratory in Savannah. In June, 1987, the importer was 
advised of the violation, and voluntarily paid increased duties on 
this entry and 13 similar entries identified from the same supplier. 
Notices of Redelivery for the fourteen entries were issued by the 
District Director on June 22, 1987 and August 19, 1987, for the re- 
turn of the merchandise for proper labelling. Twelve of the entries 
in question had been liquidated between April 3, 1987 and June 19, 
1987, before the laboratory test results were known and before issu- 
ance of redelivery notices. The liquidations had not yet become fi- 
nal. Notices of Liquidated Damages were issued upon the importer’s 
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failure to redeliver. At this time two entries remain unliquidated. 
No entries have been reliquidated. 

This protest was filed to oppose the issuance of the Notices of Re- 
delivery on the 14 entries. The arguments advanced by the protes- 
tant are first, that the redelivery notices should be cancelled as un- 
timely, pursuant to section 141.113(a)(2), Customs Regulations, since 
they were not issued within 30 days after entry, and second, that 
liquidation presumes that the merchandise has been examined and 
is admissible. Errors in liquidation must be cured within the protest 
period, since the entries were not timely reliquidated, Customs 
could not take further action on the entry. 


Issues: 

1. Whether samples tested at a Customs laboratory are merchan- 
dise examined at places other than at public stores or the place of 
arrival, under section 19 CFR 141.113(a), Customs Regulations. 

2. Whether Notices of Redelivery may be enforced when issued af- 
ter liquidation, when the entry is subsequently not reliquidated. 


Law and Analysis: 

The first 7 Notices of Redelivery were issued June 22, 1987. The 
protest was filed September 18, 1987. Therefore, the protest was 
timely filed within the 90 day period required by 19 U.S.C. 
1514(a)(4), which authorizes a protest against the exclusion of mer- 
chandise from entry or delivery under a provision of the Customs 
laws. 

Section 141.113(a\(2), Customs Regulations, provides that mer- 
chandise found after release not to be legally labelled, pursuant to 
the Textile Fiber Products Identification Act (TFPIA), 15 U.S.C. 70 
et seq), is subject to a demand for return to Customs custody for 
proper labelling not later than 30 days after the date of entry, in 
the case of merchandise examined in public stores and places of ar- 
rival, and no later than 30 days after the date of examination in the 
case of merchandise examined at the importer’s premises or such 
other appropriate places as determined by the district director (em- 
phasis added). Section 141.113(f), Customs Regulations states that a 
demand for return of the merchandise shall not be made after the 
liquidation of the entry covering such merchandise has become fi- 
nal (90 days after liquidation). 

We do not agree with the protestant’s contention that the labora- 
tory testing of the sample was not an examination under 141.113(a). 
There is no indication the “examination” as used in 141.113(a) was 
meant to be more limited than what generally encompasses exami- 
nation as authorized under Section 499, Tariff Act of 1930, as 
amended (19 U.S.C. 1499) and Part 151, Subpart A, Customs Regu- 
lations. 19 U.S.C. 1499 authorizes the release of merchandise under 
bond, subject to examination, to assure compliance with all laws 
and regulations enforced by Customs. While most examinations do 
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routinely take place at the place of arrival, obviously, extensive lab- 
oratory analysis must usually take place elsewhere. 

Section 151.1, Customs Regulations, states that the district direc- 
tor shall examine such packages or quantities of merchandise as he 
deems necessary for the determination of duties and for compliance 
with the Customs laws and any other laws enforced by the Customs 
Service. The analysis performed in the laboratory constituted such 
an examination. Section 151.6, Customs Regulations, clearly pro- 
vides that Customs may require examination where it chooses, and 
it may take place in other places other than the place of arrival as 
required by the district director. The examination of merchandise 
may include sampling of merchandise by testing at a Customs or 
other government laboratory or a commercial gauger. See section 
151.4, Customs Regulations. 

Section 151.10, Customs Regulations, authorizes the district direc- 
tor to obtain samples of merchandise for appraisement, classifica- 
tion or other official purposes. Customs withdrew a sample for en- 
try number 175118-6, on February 19, 1987 before the merchandise 
was released. The merchandise was sent to the Savannah Customs 
laboratory and was tested and determined to be improperly la- 
belled, in violation of the Textile Products Identification Act. The 
laboratory report dated May 26, 1987 was forwarded to the District 
Director. After confirming the laboratory results and contacting the 
importer, the redelivery notices for this entry and eight others were 
sent to the protestant June 22, 1987, within 30 days after the test 
report was issued. 

Section 11.12b(c) provides that packages of fiber products subject 
to the TFPIA which are not designated for examination may be re- 
leased pending examination of the designated packages as long as 
an appropriate bond is on file. Release of most merchandise except 
the withheld sample does not infer that the examination has been 
completed or that admissibility has been determined. Historically, 
all merchandise was released to the importer except for samples, as 
long as the entry was made and a bond filed. The sample was then 
provided to the appraiser to ascertain the value of the merchandise 
and its character and quality. See Stein v. United States, 1 Cust. Ct. 
App. 36, 45, (1910). If a sample was provided to the appraiser, an ap- 
praiser’s report would not be issued until the sample was tested. 

There is no requirement that the laboratory analysis of a sample 
be completed within 30 days, although that period is met in many, 
if not most cases. In fact, T.D. 73-175, which established section 
141.113, Customs Regulations, explains that when merchandise is 
examined at the importer’s premises or some other outside place, 
there is in many cases a significant time lag from the date of entry 
to when the merchandise is examined, and 30 days from the date of 
entry would not adequately cover these situations. The prior corre- 
sponding regulation required examination “not later than 20 days 
after the appraisers report of appraisement”. In some cases an ap- 
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praiser’s report would be issued as long as eighteen months after 
entry and the release of most merchandise. Upon the final ascer- 
tainment by the appraiser, the 20 day provision would then begin to 
run. United States v. Huber, 41 CCPA 69, 73, C.A.D. 531 (1953). 
Since the appraiser’s report was eliminated, T.D. 73-175 explains, a 
new date reference point was necessary, and the 30 day period after 
entry or examination was established. Although the T.D. did not 
specifically discuss samples tested at another location, it is well es- 
tablished that examination includes samples withheld for testing. 
While the T.D. 73-175 envisions a more rapid examination than the 
three months it took to test the sample of the examined merchan- 
dise, the sampling and testing was part of the examination process 
under 19 U.S.C. 1499. The Notice of Redelivery was issued within 
30 days from the lab report date and therefore was timely under 
141.113(a), Customs Regulations. 


Issue 2: 

In C.S.D. 86-21, Customs held that the liquidation of an entry 
constituted the final determination of admissibility of merchandise, 
and that any errors in that regard must be corrected by liquidating 
the entry. This ruling was modified by a “General Notice” pub- 
lished in Volume 21, No. 4, Customs Bulletin, dated January 28, 
1987, page 13, which stated that when Customs enforces the laws of 
other federal agencies on issues of admissibility, “the Customs Ser- 
vice will consider liquidation of the Customs entry to be irrelevant 
to the determination of admissibility” and that liquidation would 
apply only to the classification and value decisions regarding the 
entered merchandise. The notice stated that liquidated damages for 
failure to comply with notices of redelivery would be assessed 
against entry bonds after liquidation, if the merchandise was later 
determined not to be admissible. This position was in effect when 
the notices of redelivery were issued and the protests denied. Unit- 
ed States of America v. Utex International, Inc., Appeal No. 
87-1414, U.S. Court of Appeals (Fed. Cir. September 8, 1988) has ef- 
fectively negated the notice by reversing the lower court decision 
upon which the notice was based and fully upholding the reasoning 
in C.S.D. 86-21. 

The Utex case makes clear that liquidation is the final determina- 
tion as to all aspects of the entry, including admissibility, absent re- 
liquidation, even if the liquidation was not correct. Customs must 
determine whether an article is admissible before liquidation of the 
entry covering the article. Admissibility may be reconsidered with a 
timely reliquidation. Once the 90 day voluntary reliquidation/pro- 
test period expires, the liquidation binds all parties and Customs 
may not reconsider admissibility, even if there is evidence to show 
that the merchandise should not have been admitted. 
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Twelve of the fourteen entries were liquidated before the notices 
of redelivery were issued. Although the redelivery notices were is- 
sued before the liquidation was final, reliquidation did not take 
place. Therefore, those redelivery notices may not be enforced by 
the assessment of liquidated damages. In accordance with Utex and 
19 CFR 141.113(f), the 12 redelivery notices issued after liquidation 
are not enforceable since the entries were never reliquidated. 

The Notices of Redelivery issued for the unliquidated entry which 
was sampled should not be cancelled. Since the notice for entry 
0175118-6 was issued within 30 days of the report of the test re- 
sults, the notice was timely issued under 19 CFR 141.113(a). Section 
11.12b(c), Customs Regulations, provides for the release of merchan- 
dise not designated for examination pending the examination of the 
designated sample. Since a sample was taken, the importer was on 
notice that the remainder of the merchandise was conditionally re- 
leased, pending the results of the laboratory analysis. The notice is 
therefore enforceable under section 113.62(d), Customs Regulations. 

The other unliquidated entry, 0175120-2, did not have a timely 
redelivery notice issued, since there is no evidence that the sample 
taken was to verify the labelling on merchandise covered under this 
entry, as well as the one from which the sample is withdrawn. The 
notice would not be enforceable under the bond condition in section 
113.62(d), which requires redelivery demands be made within 30 


days after release or 30 days after the end of the conditional release 
period, since the merchandise was not released conditionally within 
the meaning of this provision. See C.S.D. 86-21. The 30 day period 
after examination (sample testing) from which to demand return for 
labelling does not apply to any entry other than the one from which 
the sample was taken. 


Holding: 

(1) The samples withdrawn from a shipment at entry for laborato- 
ry testing to verify compliance with Customs and other laws en- 
forced by Customs are merchandise examined at places other than 
at the place of arrival or public stores, under 19 CFR 141.113(a), 
Customs Regulations. Notices of Redelivery are timely if issued 
within 30 days after the laboratory report is issued. 

(2) Notices of Redelivery may not be enforced when issued after 
liquidation if the entry is not reliquidated, since liquidation is final 
as to all issues of admissibility. 

The protest should be allowed for the 12 liquidated entries since 
the Notices of Redelivery were issued untimely after liquidation 
and reliquidation did not occur. The protest for the unliquidated en- 
try which was sampled and determined not to be properly labelled 
may be denied, as long as the redelivery notice was issued within 30 
days of the notice of the test results. The protest for the unliquidat- 
ed entry for which no sample was taken, but was a similar entry to 
the one sampled, should be allowed. 





U.S. CUSTOMS SERVICE 
(C.S.D. 89-101) 


Marking: Country of origin marking of cooked shrimp. 


Date: May 17, 1989 

File: HQ 731763 

MAR 2-05 CL:R:C:V 732337 LR 
Category: Marking 


Dona_Lp W. Lewis, Esa. 

FREEMAN, WASSERMAN & SCHNEIDER 
300 Metropolitan Square 

655 Fifteenth Street NW 
Washington, D.C. 20005 


Re: Country of origin marking of cooked shrimp. 


Dear Mr. Lewis: 

This is in response to your letter dated September 8, 1988, sub- 
mitted on behalf of the National Fisheries Institute (NFI), request- 
ing a ruling on the country of origin marking requirements for im- 
ported raw shrimp which is cooked in the U.S. We have also consid- 
ered the supplemental letter dated January 9, 1989, from the NFI 
and the arguments that were raised during a meeting at Customs 
on April 14, 1989. 


Facts: 

According to your submission, raw shrimp is imported into the 
U.S. in three different forms: (1) shell-on shrimp (commercially 
known as “green headless shrimp”), (2) peeled, undeveined shrimp 
(“PUD shrimp”); and (3) peeled and deveined shrimp (“P&D 
shrimp)”. The shrimp are imported frozen in either five pound or 
two kilogram blocks. 

After importation, the shrimp are thawed, washed, graded and 
cooked. In some cases, the shrimp are also peeled and deveined. Ac- 
cording to the NFI submission, the objectives of the cooking opera- 
tions are to coagulate the protein and raise the temperature of the 
core of the shrimp above 167 degrees Fahrenheit to kill any 
pathogens. 

The first step in the cooking operations is the dipping of the raw 
shrimp into a solution of salt and sodium tripolyphosphate (TPT). 
The salt enhances the flavor and texture, while the TPT stabilizes 
the loss of moisture during processing. In some cases, the shrimp 
are also marinated in herbs and spices to further enhance their fla- 
vor. The second step consists of the cooking of the raw shrimp by 
any one of three alternate methods. The first method utilizes high 
pressure cookers which employ steam under pressure to cook batch- 
es of the raw shrimp. The second method utilizes a continuous hot 
air oven in which very hot and humid air is blown over a moving 
belt carrying shrimp though the oven. The third method involves 
boiling the shrimp on either a batch or continuous basis. The actual 
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cooking times needed to achieve these objectives vary depending up- 
on the type of cooker used and the size of the shrimp. As a general 
rule, a batch steam cooker is operated for about 20-25 minutes 
which includes a heating up period, a cooking period from 1 to 5 
minutes, and a cooling down period. When shrimp are cooked in a 
continuous hot air oven, the cooking times vary from about 2 to 7 
minutes. No information was provided as to the cooking period 
when the shrimp are boiled. After cooking, the shrimp are im- 
mersed in a series of water baths, which is followed by a second 
freezing operation. 

You state that cooking is a sophisticated process which produces 
significant changes in chemical composition, moisture content, 
physical appearance, marketability and cost per pound. The temper- 
ature at which the shrimp are cooked and the timing of the opera- 
tion is said to require constant adjustment in order to produce a 
consistent cooked product from an inconsistent raw product. 

With regard to chemical composition, cooking results in the coag- 
ulation of the protein in the raw shrimp, changes the levels of ash, 
cholesterol, fatty acids, vitamins and minerals, and causes a mois- 
ture loss. As to marketability, cooking reduces the shelf life of the 
product from about one year to three to six months and is said to 
result in a different commercial commodity. With regard to physi- 
cal appearance, cooking turns the shrimp a uniform dark pink irre- 
spective of the various colors of the raw product, changes the color 
of the meat from a translucent or opaque color to white, and 
changes the texture of the meat from watery or mushy to one which 
is firm and slightly resilient. Finally, the cooking process allegedly 
adds approximately 14 to 21 percent to the cost of a pound of green 
headless shrimp and about 35 percent to the cost of a pound of PUD 
or P&D shrimp. In light of these changes, it is claimed that the im- 
ported shrimp is substantially transformed into a new and different 
article which is not required to be labeled as a foreign product. 

Two Headquarters Rulings (HQ), 070395, June 6, 1983, pertaining 
to roasting of green coffee beans, and 726040, August 30, 1984, per- 
taining to roasting of macadamia nuts, are cited in support of your 
contentions. In both cases, Customs determined that the roasting 
process resulted in a substantial transformation. In your opinion, 
cooking of shrimp involves more extensive processing than roasting. 
It was also argued during the meeting that the two court decisions, 
Koru North America v. U.S., Slip Op. 88-162 (Court of International 
Trade, decided November 23, 1988) and The Torrington Co. v. U.S. 
764 F.2d 1563 (1985) support a finding of substantial transformation 
in this case.! 


lIn Torrington, the Court of Appeals for the Federal Circuit affirmed a decision of the CIT that certain sewing 
machine needles may be entered free of duty under the Generalized System of Preferences. Although the case in- 
volved the issue of substantial transformation, it is not relevant here since Customs determined in T.D. 86-7 that 
the decision shall be applied only in those instances in which the factual situation conforms to the one on which 
the decision is based. 
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Finally, it was stated during the meeting that there are stronger 
quality controls in the U.S. market so that the consumer would 
want to know that the shrimp are processed in the U.S. 


Issue: 


For purposes of 19 U.S.C. 1304, does the cooking of shrimp consti- 
tute a substantial transformation? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
requires that, unless excepted, every article of foreign origin, or its 
container, must be legibly, permanently, and conspicuously marked 
to indicate the country of origin to an ultimate purchaser in the 
U.S. The primary purpose of the country of origin marking statute 
is to “mark the goods so that at the time of purchase the ultimate 
purchaser may, by knowing where the goods were produced, be able 
to buy or refuse to buy them, if such marking should influence his 
will.” United States v. Friedlaender & Co, 27 C.C.P.A. 297, 302, 
C.A.D. 104 (1940) (quoted in Globemaster, Inc. v. United States, 68 
Cust. Ct. 77, 79-80, 340 F. Supp. 975-76 (1972) and National Juice 
Products Association v. United States, 10 CIT 48, 628 F. Supp. 978 
(1986). 

The regulations implementing the requirements and exceptions 
to 19 U.S.C. 1304 are set forth in Part 134, Customs Regulations (19 
CFR Part 134). Under 19 CFR 134.1(d), the ultimate purchaser is 
generally the last person in the U.S. who will receive the article in 
the form in which it was imported. If an imported article is further 
manufactured in the U.S. and the manufacturing process is merely 
a minor one which leaves the identity of the imported article intact, 
pursuant to 19 CFR 134.1(d)(2), the consumer or user of the article 
who obtains the article after the processing, will be regarded as the 
ultimate purchaser. 

Foreign natural products (such as shrimp) are on the so-called “J- 
list” and are excepted from individual marking requirements pursu- 
ant to 19 U.S.C. 1304(a)(3)\(J) and 19 CFR 134.33. However, the out- 
ermost container in which the article ordinarily reaches the ulti- 
mate purchaser is required to be marked to indicate the origin of its 
contents. As provided in 19 CFR 134.25, if the imported J-list prod- 
uct will be repacked prior to sale to the ultimate purchaser, the im- 
porter must certify to Customs that he will properly mark the new 
package or alternatively, notify the repacker of the obligation to 
mark the new package. The certification procedures, which are for 
the purpose of ensuring that the ultimate purchaser will be advised 
of the country of origin, apply to imported J-list articles processed 
and repacked after importation unless the articles are substantially 
transformed prior to repacking. Absent a substantial transforma- 
tion, the consumer or other recipient of the shrimp is considered 
the ultimate purchaser and must be advised of the country of origin 
of the shrimp. 
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For a substantial transformation to be found, an article having a 
new name, character or use must emerge from the processing. See 
United States v. Gibson-Thomsen Co, Inc, 27 C.C.P.A. 267, C.A.D. 98 
(1940). 

Koru North America v. United States, supra, is the most recent ju- 
dicial decision involving the issue of substantial transformation in 
the context of 19 U.S.C. 1304. Specifically, the court considered 
whether the processing of headed and gutted fish in South Korea by 
thawing, skinning, boning, trimming, refreezing and packaging, 
changed the name, character or use of the fish so as to effect a sub- 
stantial transformation and render Korea the country of origin for 
marking purposes. The court concluded that the processing per- 
formed in Korea constituted a substantial transformation because it 
changed the name of the article from “headed and gutted fish” to 
“individually quick-frozen fillets” and more importantly, because it 
vastly changed the fish’s character. In this regard, the court noted 
that while the fish arrive in Korea with the look of a whole fish, 
when they leave they no longer possess the essential shape of the 
fish. The court also noted that the fillets are considered discrete 
commercial goods which are sold in separate areas and markets. 
The fact that the products also have different tariff classifications 
was found to be additional evidence of substantial transformation. 

In the other recent “food marking case” National Juice Products, 
supra, the Court of International Trade considered the effects, for 
purposes of marking, of domestic processing of foreign orange juice 
concentrate. The court upheld Customs determination that import- 
ed orange juice concentrate is not substantially transformed when 
it is mixed with water, orange essences, orange oil and in some 
cases, fresh juice and either packaged in cans and frozen or pasteur- 
ized, chilled and packed in liquid form. Customs found, and the 
court agreed, that the domestic processing did not produce an arti- 
cle with a new name, character or use because the essential charac- 
ter of the final product was imparted by the imported concentrate 
of the final product was imparted by the imported concentrate and 
not the domestic processing. The court stated “the retail product in 
this case is essentially the juice concentrate derived in substantial 
part from foreign grown, harvested and processed oranges. The ad- 
dition of water, orange essences and oils to the concentrate, while 
making it suitable for retail sale does not change the fundamental 
character of the product, it is still essentially the product of the 
juice of oranges.” Therefore, the orange juice products had to be 
marked with the country of origin of the imported concentrate. 

Based on the rationale of National Juice Products, Customs deter- 
mined in HQ 731472, June 23, 1988, published as C.S.D. 88-10 on 
August 17, 1988, that the peeling and deveining of shrimp in the 
U.S. does not change the name, character or use of the imported 
product and thus, does not constitute a substantial transformation. 
In this regard, Customs stated that: “the quality and size of the 
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product is attributable to the imported product and not the domes- 
tic processing. While the peeling and deveining changes the physi- 
cal appearance of the shrimp to a certain degree and renders the 
product ready for eating, in our opinion, the change is minor and 
does not fundamentally change the character of the imported prod- 
uct. We believe that in this case the imported shrimp similarly im- 
parts the essential character to the final product.” 

The issue presented here is whether the additional cooking opera- 
tions performed in the U.S. is enough to substantially transform the 
imported shrimp so that it does not have to be labeled as a foreign 
product. We find that it is not. 

Although Customs has not previously ruled on this precise issue, 
there are rulings regarding the effects of somewhat similar process- 
es. For example, in C.S.D. 86-26, June 25, 1986, Customs deter- 
mined that for marking purposes, the blanching, cutting and freez- 
ing of broccoli and other vegetables did not constitute a substantial 
transformation. Blanching is a process which prepares vegetables 
for freezing whereby the vegetables are subjected to steam heat to 
partially cook and retard any deterioration of the vegetable from 
within. Customs found that the blanching and other processing did 
not change the fundamental character and identity of the imported 
broccoli. In this regard, the ruling states: “despite the fact that the 
imported product may be known as “fresh” broccoli whereas the 
processed products may be described as’ “frozen” broccoli or 
“chopped” broccoli, the fundamental identity of the imported prod- 
uct (as broccoli) is maintained, and is not lost or subordinated in the 
processed product.” The broccoli had been steam blanched for 6 
minutes at 210 degrees Fahrenheit. The shrimp undergoes process- 
ing similar to blanching. Like the broccoli, some of the shrimp are 
subjected to steam heat for approximately the same amount of time 
to raise the internal temperature of the product. 

Customs has also ruled on the effects of roasting, another process 
which involves the application of high heat to raise the internal 
temperature of the product. In T.D. 85-158, dated June 2, 1985 
(overruling earlier rulings), Customs found that for purposes of 19 
U.S.C. 1304, the roasting of pistachio nuts for 20-30 minutes to 
bring the internal temperature of the nut to 280 degrees Fahren- 
heit, did not substantially transform the nut. Customs concluded 
that the physical and commercial changes which occur in the pista- 
chio nuts as a result of roasting are not significant and that the 
identity and use of the pistachio nuts remains intact. The decision 
states that roasting appears to be, like picking, sorting, and bag- 
ging, simply one of several processing steps to which all pistachio 
nuts are subjected, no one of which alters or limits the intended or 
potential commercial use. See also HQ 730058, June 2, 1987 (roast- 
ing of pecan nuts is not a substantial transformation). 
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Although Customs has ruled that the roasting of coffee beans and 
macadamia nuts does result in a substantial transformation (HQ 
722360, June 6, 1984, and HQ 722980, October 17, 1983, both relat- 
ing to country of origin marking; and 070395, June 6, 1983, relating 
to tariff classification), these rulings are of limited precedential 
value. This is because of the more recent rulings on the roasting of 
pistachio and pecan nuts mentioned above and a recent ruling on 
the roasting of coffee, HQ 554971, December 1, 1988, which held 
that for purposes of the free entry provisions of General Headnote 
3(a), TSUS, which was replaced by General Note 3(a)(iv), Harmo- 
nized Tariff Schedule of the United States (HTSUS), the sorting, 
grading, blending, and roasting of coffee beans is not sufficient to 
substantially transform them into a new and different article of 
commerce. 

Finally, in HQ 729256, May 23, 1988, Customs ruled that the 
smoking of raw salmon did not result in a substantial transforma- 
tion for purposes of marking. The smoking process involves the in- 
troduction of smoke to the product to alter the taste and render it 
ready for eating. 

The principle underlying each of the above marking decisions is 
that the processing in question did not create an article with a dif- 
ferent name, character or use, but resulted in minor changes which 
rendered the product more suitable for consumption. In each case, 
Customs concluded that despite some physical changes that the 
processing produced to the article in question, the basic character 
and use of the product was attributable to the imported product and 
not, the domestic processing. 

Applying the principles set above to the facts in this case, we con- 
clude that cooking shrimp, like blanching vegetables, roasting pista- 
chio nuts and smoking salmon, does not result in a change in the 
name, character or use of the imported product which is significant. 
First, the name of the product. remains basically the same. Both 
before and after the cooking, the product is referred to as shrimp. 
As indicated in the broccoli decision, the fact that the product may 
have a different modifier preceding it is not determinative. 

More important, cooking does not change the fundamental char- 
acter of the imported shrimp. Both before and after the cooking, the 
product is still basically the same, frozen shrimp. As stated in our 
previous shrimp ruling, we are of the opinion that the character of 
the shrimp (i.e., its size and quality) is determined at the time of im- 
portation. This character is not changed significantly by cooking. 
Although the cooking process produces some changes in the color, 
texture and chemical composition, it does not change the basic 
shape of the product as did the processing of a whole fish into fillets 
in Koru or change the essential character of the imported product 
as described in National Juice. The character of the imported prod- 
uct, as frozen shrimp, is not lost or subordinated in the final 
product. 
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Finally, we are of the opinion that the use of the product is not 
changed as a result of the cooking process. Cooking, like peeling and 
deveining, are simple operations which merely render the product 
ready for eating. Like roasting of pistachio nuts, cooking is one pro- 
cess which all shrimp undergo before eating. Our observation in the 
earlier shrimp ruling that peeling and deveining are operations 
that are easily performed by a consumer in the kitchen, is also ap- 
plicable here. Although the cooking of shrimp in a processing plant 
involves more sophisticated machinery, we note that cooking of 
shrimp can also be performed in the consumer’s kitchen by simply 
placing the shrimp into boiling water for a few minutes. In our 
opinion, none of these operations is sufficient to render the shrimp 
outside the purview of the country of origin marking requirements. 

Although the finished product would be classified differently than 
the imported product under the Harmonized Tariff Schedule of the 
U.S., a change in tariff classification is but one factor to consider 
and is certainly not determinative. 

Based on the above considerations, we conclude that the manufac- 
turing process of peeling, deveining and cooking shrimp is not a 
substantial transformation but rather, a minor one which leaves 
the identity of the imported shrimp intact. Therefore, the consumer 
who obtains the shrimp after the processing is the ultimate 
purchaser. 

A determination that the imported shrimp is not substantially 
transformed as a result of the processing described above, is consis- 
tent with the primary purpose of the country of origin marking 
statute which is to mark the goods so that at the time of purchase 
the ultimate purchaser may, by knowing where the goods were pro- 
duced, by able to buy or refuse to buy them, if such marking should 
influence his will. This purpose is not served if the package of the 
cooked shrimp is not required to indicate the country of origin of 
the imported shrimp. With regard to the argument that the con- 
sumer may want to know that the shrimp was processed in the U.S. 
because of higher health standards, so long as the country of origin 
of the shrimp is clearly stated, the label may also indicate that the 
shrimp is processed in the U.S. 

Holding: 

For purposes of 19 U.S.C. 1304, the domestic processing of import- 
ed shrimp consisting of peeling, deveining, cooking, freezing, and re- 
packing, does not constitute a substantial transformation. Accord- 
ingly, the repacked shrimp is subject to the country of origin mark- 
ing requirements of 19 U.S.C. 1304 and 19 CFR Part 134 and the 
importer must follow the certification procedures of 19 CFR 134.25. 

Based on the information we received from the industry regard- 
ing the necessary implementation period for HQ 731472, covering 
the marking of imported shrimp which is peeled and deveined in 
the U.S., we have determined that a similar implementation period 
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(approximately 6 months) would be appropriate in the present case. 
Accordingly, the ruling will be effective as to shrimp imported on or 
after January 1, 1990. 


(C.S.D. 89-102) 


Marking: Country of origin marking of cold finished steel bar 
products. 


Date: May 16, 1989 
File: HQ 732196 
MAR 2-05 CO:R:C:V 732196 LR 
Category: Marking 
R. THEODORE Hume, Esa. 
BEVERIDGE & DiAmMonp, P.C. 
1333 New Hampshire Avenue NW 
Washington, DC 20036 


Re: Country of origin marking requirements for cold finished steel 
bar products. 


Dear Mr.Hume_: 

This is in response to your letter of March 1, 1989, submitted on 
behalf of Laurel Steel Products, Burlington, Ontario, Canada, re- 
questing a ruling on the country of origin marking requirements of 
imported hot-rolled steel bars which are processed in the U.S. into 
cold finished bars. The issue of whether the processing of hot-rolled 
steel bars into cold finished bars constitutes a substantial transfor- 
mation will be the subject of separate responses. You would like a 
ruling on the marking requirements applicable to the cold finished 
product assuming it is determined that the U.S. processing does not 
constitute a substantial transformation. 


Facts: 

According to your letter, your client’s U.S. subsidiary imports 
hot-rolled steel metal bars and processes them in the U.S. into cold 
finished bars. Cold finished bars are held together by metal bands. 
As many as 199 bars may be banded together for shipment to a cus- 
tomer. The number of bars varies according to the size and lengths 
of the cold finished bars involved. In your opinion, both the steel 
bars and the metal bands are excepted from country of origin 
marking. 


Issue: 


Assuming that the U.S. processing of hot-rolled steel bars into 
cold finished bars does not constitute a substantial transformation, 
do either the cold finished bars or the metal band that hold the cold 
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finished bars together for shipment have to be marked to indicate 
the country of origin? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
requires that, unless excepted, every article of foreign origin (or its 
container) imported into the United States shall be marked in a 
conspicuous place as legibly, indelibly, and permanently as the na- 
ture of the article (or its container) will permit in such a manner as 
to indicate to the ultimate purchaser the English name of the coun- 
try of origin of the article. 

You cite 19 U.S.C. 1304(a)(3)(F), (G), (H), and (J) as statutory ex- 
ceptions which you believe may be pertinent to your client’s impor- 
tations. As discussed below, we find that the steel bars are excepted 
from individual marking under 19 U.S.C. 1304(a)(3)(J), although the 
metal bands are required to be marked. 

Articles of a class or kind listed in section 134.33, Customs Regu- 
lations (19 CFR 134.33), are on the so-called “J-list” and are except- 
ed from individual marking requirements in accordance with the 
provisions of 19 U.S.C. 1304(a\(3)(J). Metal bars, except concrete re- 
inforcement bars, are among the classes of articles which are in- 
cluded on the “J-list”. Accordingly, except for concrete reinforce- 
ment bar, neither hot-rolled steel bar nor the cold finished steel bar 
is required to be individually marked with its country of origin. 

However, 19 CFR 134.33 further provides that if articles included 
on the “J-list” are imported in containers, the outermost container 
in which the article ordinarily reaches the ultimate purchaser is re- 
quired to be marked to indicate the origin of its contents. In addi- 
tion, if a “J-list” article will be repacked into new containers after 
leaving Customs custody, the importer must certify that the new 
container will be marked to indicate the country of origin of the 
contents (see section 134.25, Customs Regulations (19 CFR 134.25)). 
Customs has taken the position that this provision is applicable un- 
less the imported article is substantially transformed prior to the 
repacking. 

Based on the assumption that the U.S. processing is not a sub- 
stantial transformation, the container in which the cold finished 
bar is sold must be marked to indicate the country of origin of the 
imported hot-rolled steel bar. The metal bands holding the bars to- 
gether are subject to marking if they are considered containers 
under 19 CFR 134.33. 

Customs has previously determined that metal bands are consid- 
ered containers for marking purposes. Specifically, Customs has re- 
peatedly ruled that a metal band or strap constitutes a container 
under the provisions of 19 U.S.C. 1304(a)(8)(D) and section 134.32(d), 
Customs Regulations (19 CFR 134.32), which authorize an exception 
from marking for articles when the container of such article will 
reasonably indicate the origin of such article. (See HQ 731768, De- 
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cember 8, 1988, regarding metal bands holding together a bundle of 
joists; HQ 731335, July 28, 1988, metal strip used to secure section 
of concrete interlocking pavestones; HQ 731555, July 18, 1988, met- 
al straps and plastic shrink wrap used to secure bricks; C.I.E. 399/ 
50, November 10, 1950, metal straps which hold bundles of concrete 
reinforcement bars together.) In a case involving the application of 
an exception under 19 CFR 134.33, Customs found that a spool or 
reel on which wire (also a “J-list” article) was wound was a contain- 
er that had to be marked (HQ 723781, January 17, 1984). 

The requirement to mark the container of a “J-list” article even 
though the article itself is excepted from marking is to ensure that 
the ultimate purchaser is advised of the country of origin whenever 
possible. The conclusion that the metal bands holding together steel 
bar is a container under 19 CFR 134.33 is consistent with our previ- 
ous determination on this issue and with the underlying purpose for 
requiring that containers of “J-list” articles be marked. 

Accordingly, although both the hot-rolled and cold finished steel 
bars are excepted from individual marking under 19 U.S.C. 
1304(aX(3\XJ) and 19 CFR 134.33, the metal bands securing them are 
containers which may be subject to marking. If the U.S. processing 
of the hot-rolled bars does not constitute a substantial transforma- 
tion, in accordance with 19 CFR 134.25, the importer would be re- 
quired to certify at the time of importation that the metal bands se- 
curing the cold finished bars (or any other container) will be 
marked to indicate the country of origin of the imported product. 
However, if the U.S. processing of the hot-rolled bars does consti- 
tute a substantial transformation, such certification would not be 
required. In either case, the container in which the hot-rolled prod- 
uct is imported must be marked to indicate the country of origin. 

The other exceptions which are cited are not applicable in the cir- 
cumstances presented. The exception provided in 19 U.S.C. 
1304(a\(3)(F), which pertains to articles imported for use by the im- 
porter and not intended for sale in its imported or any other form, 
is not applicable since according to the facts presented, the import- 
ed steel bar is intended for sale. 

The exception provided in 19 U.S.C. 1304(a)(3)(H) which applies if 
an ultimate purchaser, by reason of the character of such article or 
by reason of the circumstances of its importation, must necessarily 
know the country of origin of such article even though it is not 
marked to indicate its origin, is not applicable since the country of 
origin of steel bar cannot be determined on the basis of the charac- 
ter of the product alone and the latter part of this exception applies 
only in those instances where the importer is the ultimate purchas- 
er of the imported articles and has direct contact with the foreign 
supplied (HQ 730243, March 5, 1987). Based on the assumption that 
the processing performed by the importer does not constitute a sub- 
stantial transformation, the importer would not be considered to be 
the ultimate purchaser and this exception would not apply. 
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Finally, no evidence has been presented to support a marking ex- 
ception under 19 U.S.C. 1304(a\(3)G) which excepts from marking 
“articles to be processed in the United States by the importer or for 
his account otherwise than for the purpose of concealing the origin 
of such article and in such manner that any mark contemplated by 
this section would necessarily be obliterated, destroyed, or perma- 
nently concealed’. In addition, as interpreted by Customs, articles 
excepted from marking under this provision must be marked with 
the country of origin after the U.S. processing (HQ 729434, May 23, 
1986). 

Holding: 

Metal bars, including hot-rolled and cold finished bars, are ex- 
cepted from individual country of origin marking under 19 U.S.C. 
1304(a)(3\J). However, the metal bands holding the product togeth- 
er are considered containers which may be subject to marking. If 
the U.S. processing of the hot-rolled bars does not constitute a sub- 
stantial transformation, the metal bands holding the finished prod- 
uct together are required to be marked to indicate the country of or- 
igin of the imported bars. In such case, the importer should follow 
the certification procedures set forth in 19 CFR 134.25. If, however, 
the U.S. processing of the hot-rolled bars does constitute a substan- 
tial transformation, the bands holding the finished product together 
do not have to be marked and the certification procedures do not 


apply. In either case, the container in which the hot-rolled bars are 
imported are subject to marking. 


(C.S.D. 89-103) 


Marking: Country of origin marking of containers when the con- 
tents is excepted from marking. 


Date: May 26, 1989 
File: HQ 732362 
MAR 2-05 CO:R:C:V 732362 LR 
Category: Marking 
WituiAM C. Byrp 
Area District DIRECTOR 
Charleston, South Carolina 29413-0876 


Re: Country of origin marking of containers when contents are ex- 
cepted from marking. 


Dear Mr. Byrp: 

This is in response to your memorandum dated April 4, 1989, re- 
questing internal advice concerning the country of origin marking 
requirements of imported containers when their contents are ex- 
cepted from marking. 
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Issue: 

In what circumstances are disposable containers required to be 
marked to indicate the country of origin of the contents when the 
contents are excepted from marking? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
requires, subject to certain specified exceptions, that every article of 
foreign origin (or its container) imported into the U.S. shall be 
marked in a conspicuous place as legibly, indelibly, and permanent- 
ly as the nature of the article will permit in such a manner as to in- 
dicate to the ultimate purchaser in the U.S. the English name of 
the country of origin of the article. The general exceptions to mark- 
ing are set forth in 19 U.S.C. 1304(a)(3)A){K) and in § 134.32, Cus- 
toms Regulations (19 CFR 134.32). 

19 U.S.C. 1304(b) sets forth the marking requirements for con- 
tainers, when the contents are excepted from marking under 19 
U.S.C. 1304(a)(3). In most cases, the container must be marked to in- 
dicate the country of origin of the contents which are excepted from 
marking.! A commonly used exception is 19 U.S.C. 1304(a\(3)D) 
which applies if the marking of a container of such article will rea- 
sonably indicate the origin of such article. The only instances in 
which the marking of the container is not necessary, is if the con- 
tents are excepted from country of origin marking requirements 
under 19 U.S.C. 1304(a)(3)(F), (G) & (H). See also § 134.22(d)(1), Cus- 
toms Regulations, which excepts the container from marking if the 
contents are excepted under § 134.32(f), (g) or (h), corresponding to 
19 U.S.C. 1304(a\(3\F), (G) & (H), respectively.? In view of the fact 
that neither the article nor its container is required to be marked 
with the country of origin under these provisions, Customs has in- 
terpreted them narrowly. 

19 U.S.C. 1304(a)(3)(F) provides an exception from marking when 
such article is imported for use by the importer and not intended for 
sale in its imported or any other form (emphasis added). Examples 
of articles imported for use by the importer include articles import- 
ed for showroom or for testing purposes, HQ 709199, June 28, 1978; 
samples which will not be sold, distributed or given away, but will 
be used by the importer for the solicitation of orders, HQ 732082, 
March 14, 1989; and, in the example you cite, rubber gloves import- 
ed by a company for use by its employees. In each case, both the im- 
ported article and its container are excepted from marking. Howev- 
er, if the company or person that is using the imported article (i.e., 
the ultimate purchaser) is not the importer, this exception is not ap- 


1If the container is reusable it would also have to be marked to indicate its own country of origin. See § 134.23, 
Customs Regulations. 

2§ 134.24(d), Customs Regulations (19 CFR 134.24(d)), provides that when the contents are excepted from mark- 
ing, the usual disposable containers in use as such at the time of importation shall not be required to be marked 
to show the country of their own origin, but shall be marked to indicate the origin of their contents regardless of 
the fact that the contents are excepted from marking requirements. This provision must be read in conjunction 
with 19 U.S.C. 1304(b) and 19 CFR 134.22(d\1) which specifically excepts the container from marking when the 
contents are excepted under 19 U.S.C. 1304(a\(3\F) (G) & (H) and 19 CFR 134.32(f\(g)&(h). 
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plicable. Under these circumstances, the ‘imported articles may 
qualify for an exception from marking under 19 U.S.C. 1304(a\(3D) 
provided the marking of the containers will reasonably indicate the 
origin of the articles.* 

19 U.S.C. 1304(a)X(3XG) provides an exception if the imported arti- 
cle is to be processed in the U.S. by the importer or for his account 
otherwise than for the purpose of concealing the origin of such arti- 
cle and in such manner that any mark contemplated by this section 
would necessarily be obliterated, destroyed, or permanently con- 
cealed. § 134.36(a), Customs Regulations (19 CFR 134.36(a)), provides 
that the exception is not applicable if there is a reasonable method 
of marking which will not be obliterated, destroyed, or permanently 
concealed by such processing. Although no country of origin mark- 
ing would be required either on the imported article or its contain- 
er, Customs has taken the position that the processed article is re- 
quired to be marked to indicate the country of origin to the ulti- 
mate purchaser. 

Finally, 19 U.S.C. 1304(a)(3)(H) provides for an exception to mark- 
ing if the ultimate purchaser, by reason of the character of such ar- 
ticle or by reason of the circumstances of its importation, must nec- 
essarily know the country of origin of such article even though it is 
not marked to indicate its origin (emphasis added). It is not suffi- 
cient that someone advise the ultimate purchaser of the country of 
origin. An instance where an ultimate purchaser would necessarily 
know the country of origin from the character of an article would 
be when the merchandise is produced in one country only, for ex- 
ample, black diamonds from Brazil. An instance where an ultimate 
purchaser would necessarily know the country of origin of an arti- 
cle by reason of the circumstances of its importation would be 
where the ultimate purchaser ordered articles manufactured for his 
account in a named country in circumstances in which the order 
could not be filled with articles manufactured elsewhere. Customs 
must be satisfied that under the terms of the sale, that the goods 
will be made in the country named in the invoice (HQ 709661, Jan- 
uary 15, 1979). 

It should be noted that § 134.36(b), Customs Regulations (19 CFR 
134.36(b)), provides that an exception from marking shall not apply 
to any article or retail container bearing any words, letters, names, 
or symbols described in § 134.46 or § 134.47 which imply that an ar- 
ticle was made or produced in a country other than the actual coun- 
try of origin. Accordingly, even though the article and its container 
would normally be excepted from marking in the circumstances 
outlined above, the exception would not apply if the article and/or 
the retail container bears a misleading marking. 


319 U.S.C. 1304(aX3XF) is also inapplicable if the importer, as a result of further manufacturing operations, 
substantially transforms the imported article. In such circumstances, the importer is considered the ultimate 
purchaser and the imported article is excepted from individual marking under 19 U.S.C. 1304(aX3\D), provided 
the outermost container is marked. See § 134.35, Customs Regulations. 
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Holding: 

Disposable containers of articles excepted from country of origin 
marking under the provisions of 19 U.S.C. 1304 (a)\(3)(F), (G) & (H), 
are not required to be marked with the country origin of the con- 
tents. Disposable containers of articles otherwise excepted from 
marking are required to indicate the country of origin of the 
contents. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., October 10, 1989. 
The following are documents of the United States Customs Ser- 
vice, Office of Commercial Operations, determined to be of suffi- 
cient interest to the public and Customs field offices to merit publi- 
cation in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(0.C.0.D. 89-4) 


This document sets forth instructions to be followed by Customs of- 
ficials in the disposition of merchandise in Foreign Trade Zones 
which has been found to bear false and/or deceptive country of 
origin markings in violation of 15 U.S.C. 1124 and 1125. 


TO: All Regional Commissioners 
All Regional Counsel 
All Area District Directors 
All Port Directors 
All Fines, Penalties and Forfeitures Officers 
All Special Agents In Charge 


Re: False and/or Deceptively Marked Merchandise in Foreign 
Trade Zones. 

It has come to headquarters attention that some parties are en- 
gaged in a practice of falsely and/or deceptively marking merchan- 
dise in foreign trade zones with inaccurate country of origin mark- 
ings, or knowingly bringing falsely and/or deceptively marked 
goods into the zones. Ultimately, such goods may be destined for en- 
try into the commerce of the United States, but Customs has discov- 
ered that in most cases, the articles usually are destined for expor- 
tation bearing a false designation of United States origin. In these 
latter instances, the zones become “transshipment” points for false 
and/or deceptively marked goods. 


35 
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It should be noted that merchandise bearing false and/or decep- 
tive country of origin markings are in violation of Title 15, United 
States Code, sections 1124 and 1125. These provisions of law may be 
applicable to falsely and/or deceptively marked goods destined for 
exportation from the United States, as well as falsely and/or decep- 
tively marked articles destined for United States consumption. 

In view of the foregoing, the following instructions should be fol- 
lowed by all concerned Customs officials: 


1. All area/district directors immediately shall inform all for- 
eign trade zone grantees, operators and users that zone mer- 
chandise bearing false and/or deceptive country of origin mark- 
ings is in violation of Title 15, United States Code, sections 1124 
and 1125, and that such merchandise may be subject to seizure, 
avon if the merchandise is destined for export from the United 

tates. 

2. All area/district directors shall deny any application on 
Customs Form 216 to mark merchandise with a false and/or de- 
ceptive country of origin marking. If merchandise has been 
falsely and/or deceptively marked in a zone, and such actions 
occurred without making application for, or, in contravention 
of a Customs Form 216 application, liquidated damages will be 
assessed as a merchandise default, as provided in Customs Di- 
rective 3210-12. 

3. In the event that a Customs officer (other than a special 
agent or criminal investigator) discovers falsely and/or decep- 
tively marked merchandise in a foreign trade zone, that official 
shall immediately notify the concerned local Customs office of 
enforcement regarding the discovery. Under no circumstances 
should the discovering officer notify the party engaged in, or re- 
sponsible for, the false and/or deceptive marking without the 
approval of the concerned local Customs enforcement official. 

4. Zone merchandise which is falsely and/or deceptively 
marked, but which has not been withdrawn (or attempted to 
have been withdrawn) from the foreign trade zone, shall not be 
seized from the zone without the prior advice of the concerned 
local district regional counsel, or the Chief, Penalties Branch 
(Headquarters, Office of Regulations and Rulings). 


Operational questions concerning the application of this Telex 
may be requested from John Holl, Area Program Manager, Office of 
Inspection and Control, FTS 566-8151. 

Guidance concerning seizures and/or legal questions relating to 
the information contained in this Telex may be requested from the 
Chief, Penalties Branch, Headquarters, FTS 566-8317, or the local 
district/regional counsel. 


Dated: October 6, 1989. 





U.S. CUSTOMS SERVICE 


(0.C.0.D. 89-5) 


This document addresses the June 9, 1989 U.S. Fish and Wildlife 
Service temporary ban on the importation of all African elephant 
ivory, products made from such ivory, as well as exceptions to 
this ban. 


TO : All District, Area, Port Directors, All Special Agents/ 
Resident Agents in Charge, All Customs Attachés, 
All Senior Customs Representatives, All Customs 
Representatives, Director of the CIE 

FROM _ : Director, Office of Trade Operations 

SUBJECT: Ban on All African Elephant Ivory and Ivory Products 


Please pass to all Import Specialists, Inspectors, and Other Interest- 
ed Parties Such as Importers and Brokers. 


REFERENCE: Federal Register Notice of June 9, 1989 (Vol. 54, No. 
110, pp. 24758-24761). 


On June 9, 1989, the Fish and Wildlife Service (F&W) announced 

a temporary ban, effective June 9, 1989, on the importation of all 
African elephant ivory and products made from such ivory. The ban 
covers all commercial and non-commercial shipments including the 
following: 

Antiques 

Mail shipments 

Shipments in-transit through the U.S. 

Personal baggage accompanying a passenger 

Household effects of persons moving to the U.S. 


The exceptions to the ban are: 

1. Sport hunted trophies from any ivory producing country pro- 
vided the trophies have been legally taken. 

2. Shipments that are consigned to a carrier (air, land or sea) for 
transportation to the U.S. on or before June 9, 1989. 

3. Individuals who reside in the U.S. and were out of the country 
on June 9, 1989, will be allowed to import tourist souvenir items of 
ivory for personal use if the items were acquired prior to June 9, 
1989, and importation occurs prior to July 9, 1989. 

4. U.S. citizens who legally possessed ivory or ivory articles for 
personal use and exported the articles from the U.S. as part of a 
shipment of household effects prior to June 9, 1989, may import the 
ivory as part of a shipment of their household effects upon moving 
back to the U.S. 

5. Personal effects exported from the U.S. after June 9, 1989, may 
be reimported into the U.S. provided the articles were exported 
with the intent of reimportation into the U.S. and the articles were 
registered with Customs prior to exportation. 
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The Fish and Wildlife Service will make the final determination 
on a shipment’s admissibility. All questions on a shipment’s admis- 
sibility should be directed to the local Fish and Wildlife Service 
office. 

Any questions on this Telex should be directed to the Office of 
Trade Operations, other agency enforcement branch, at (FTS) 
535-4931. 


Dated: June 20, 1989. 


(0.C.0.D. 89-6) 


This document establishes when an “F” Special Program Indicator 
(SPI) is required to be placed in front of the HTSUSA ten digit 
classification for countries having a folklore provision included in 
their bilateral agreement. 


TO : All Regional Commissioners, District, Area 
and Port Directors of Customs; All Senior 
Customs Representatives 


INFO CYS TO : State for Bureau of Econ/Textiles (EB/TEX) 


Department of Commerce/Office of Textiles/ 
6510 


FROM : Director, Office of Trade Operations 


SUBJECT : VBT-89-74—Folklore—When “F’”’ special pro- 
grams indicators (SPI) are required. 


REFERENCE : VBT-89-62 


Please Pass to all Regional Program Managers, National Import 
Specialists, Import Specialists, Entry Officers, Inspectors and Other 
Interest Parties Such as Brokers and Importers. 


COUNTRY : All countries with folklore agreements. 
SCOPE : When an “F” is required. 
EFFECTIVE DATE: Immediate. 
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: An “F” SPI is required to be placed in front of 
the HTS, ten-digit classification number when 
a country has a folklore provision included in 
their bilateral agreements and the merchan- 
dise is not reported to quota. Currently, the 
countries that have folklore provisions includ- 
ed in their bilateral agreements are: 


Bangladesh Korea Peru 
Colombia Malaysia Philippines 
India Mexico Taiwan 
Japan Pakistan Thailand 


The folklore agreements covering textile products, which were ne- 
gotiated by the Committee for the Implementation of Textile Agree- 
ments (CITA), have three separate provisions. These agreements ex- 
empt various textile products from quota restaint levels. Countries 
may have as few as one or all three of the provisions included in 
their bilateral agreement. 

Listed below are the individual countries and their applicable 
coverage: 


1. Handloomed fabric imported from one of the countries 
listed below: 


Bangladesh Mexico Philippines 
Colombia Pakistan 
India Peru 

2. An article made from handloomed fabric imported from 
one of the countries listed below: 
Bangladesh Mexico Philippines 
Colombia Pakistan Thailand 
India Peru 


3. A traditional folklore product of the cottage industry im- 
ported from one of the countries listed below, and that folklore 
product has been included in that countries visa arrangement: 


Bangladesh Korea Peru 
Colombia Malaysia Philippines 
India Mexico Taiwan 
Japan Pakistan Thailand 


Folklore products must be properly identified by the foreign gov- 
ernments by including the description of the exempt item in the ex- 
empt certification stamp, i.e. “handloomed fabric”, “Shalwar’”, etc. 
This exempt certification stamp is placed on the invoice which ac- 
companies the shipment. The description of the article on the certi- 
fication stamp must be a properly exempt article that has been ne- 
gotiated by CITA and included in that countries bilateral agree- 
ments, otherwise a normal circular visa is required. 
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For example, handloomed fabric from Thailand would not qualify 
as a folklore product because the handloomed fabric provision is not 
included in Thailand’s visa arrangement. 

Another example, a description on an exempt certification stamp 
“handmade product” is not sufficient enough to qualify an article as 
a folklore product because it is incomplete. The description doesn’t 
tell you whether: (A) it was made from handloomed fabric, in which 
case it would qualify for the second provision or (B) it was a folklore 
product in which case it must tell you what type of folklore product 
it is, i.e. Shalwar. 


FURTHER INFORMATION: Questions regarding this Telex may be 


referred to the Textiles and Metals Products Branch at FTS 
535-4135 or 535-6404. 


Dated: September 6, 1989. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-133) 
HERAEUS-AMERSIL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 85-05-00671 


[Defendant’s motion for summary judgment denied.] 
(Dated September 22, 1989) 


Fitch, King and Caffentzis (James Caffenizis) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Barbara M. Epstein) for the defendant. 


OPINION 


CarRMAN, Judge: Defendant moved under Rule 56 of the Rules of 
this Court for summary judgment, which would have denied plain- 
tiff's claim that the imported merchandise should have been classi- 
fied differently and sustained the original classification. At oral ar- 
gument held on September 19, 1989, this Court denied defendant’s 
motion for summary judgment, stating that there appeared to be 
material questions of fact involved in the instant case. 


BACKGROUND AND F cts 


Plaintiff is the importer of record of the merchandise it describes 
as Rotosil opaque fused quartz round tubes with one end closed, in 
various dimensions. The United States Customs Service classified 
the merchandise as articles, not specially provided for, of glass, oth- 
er than tubes and tubing with the ends processed, under item 
548.05 TSUS (1983), as modified by T.D. 68-9. The assessment of du- 
ty was at the rate of 9.6 percent ad valorem. Plaintiff contends that 
the merchandise should be classified as articles not specially provid- 
ed for, of glass: tubes with ends processed, containing over 95 per- 
cent silica by weight, under item 548.01 TSUS (1983) as modified by 
T.D. 68-9 at the rate of 5.9 percent ad valorem. 

The merchandise in the instant case is the same or similar to the 
merchandise which was the subject of Heraeus-Amersil, Inc. v. Unit- 
ed States, 10 CIT 197, 658 F. Supp. 290 (1986), aff'd, 811 F.2d 1503 
(Fed. Cir. 1987) (hereinafter Heraeus !). This merchandise was clas- 
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sified under item 548.05 TSUS in Heraeus I, where the Court of Ap- 
peals for the Federal Circuit affirmed this Court’s determination 
that the merchandise was properly classified as articles, not special- 
ly provided for, of glass, other than tubes and tubing with the ends 
processed. 


CONTENTIONS OF THE PARTIES 


Defendant contended that it was entitled to summary judgment 
because there were no genuine material issues of fact in dispute 
and under the doctrine of stare decisis, the holding of the Court in 
Heraeus I was controlling. Defendant further contended that even if 
plaintiff's newly presented facts were true, those facts did not 
demonstrate that Heraeus I was clearly erroneous, therefore, the 
classification from Heraeus I should stand. 

Plaintiff contended that the issue presented in the instant case 
which was not presented in Heraeus I was whether the uses of the 
merchandise go beyond those ordinarily associated with tubes of 
fused silica. Plaintiff noted that the Court in Heraeus I indicated 
that the articles were not tubes because they were “specifically de- 
signed and manufactured to perform functions not commonly un- 
derstood to be those performed by tubes.” 10 CIT at 202, 658 F. 
Supp. at 294-95. Plaintiff argued that the Court in Heraeus I misun- 
derstood the use of the merchandise in question and that the prima- 
ry use of the merchandise was as a tube. 


DISCUSSION 


Summary judgment may be granted under Rule 56 of the rules of 
this Court if “there is no genuine issue of material fact and the mo- 
vant is entitled to judgment as a matter of law.” SRI International 
v. Matsushita Electric Corp. of America, 775 F.2d 1107, 1116 (Fed. 
Cir. 1985). In the instant case, summary judgment was denied since 
there appeared to be material questions of fact which are in dis- 
pute. The use of the merchandise as noted in both plaintiff's briefs 
and points made during oral argument appears to present such a 
question. 

This Court is not convinced that the doctrine of stare decisis 
should apply in a situation where a party is prepared to present 
new evidence to prove that a previous classification of merchandise 
was in error. See Schott Optical Glass Inc., v. United States, 3 Fed. 
Cir. (T) 35, 36, 750 F.2d 62, 65 (1984) (“The opportunity to relitigate 
applies to questions of construction of the classifying statute as well 
as to questions of fact as to the merchandise.”) (citing United States 
v. Stone & Downer Co., 274 U.S. 225 (1927)). 


CONCLUSION 


For the above-stated reasons, this Court denied defendant’s mo- 
tion for summary judgment after oral argument on September 19, 
1989. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 89-134) 


FLoRAL TRADE CounciL oF Davis, CALIFORNIA, PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND ASSOCIACION COLOMBIANA DE EXPORTADORES DE FLORES, 
DEFENDANT-INTERVENOR 


Court No. 88-10-00822 
[Motion for reconsideration and amendment of Slip Op. 89-109 denied.] 


(Decided September 22, 1989) 


Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. 
and Jimmie V. Reyna), for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch (Platte B. Moring, IID, Civil Division, United States 
Department of Justice and Andrea Fekkes Dynes, Office of the Chief Counsel for Im- 
port Administration, United States Department of Commerce, for defendant. 

Arnold & Porter (Patrick F.J. Macrory and C. Anthony Friedrich) for defendant- 
intervenors. 


OPINION 


Restani, Judge: The court has before it plaintiff's motion for re- 
consideration and clarification of the court’s opinion regarding the 
scope of the antidumping orders issued by ITA with respect to cer- 
tain fresh cut flowers from Colombia, Ecuador and Mexico. 

As should be apparent from reading the court’s earlier opinion in 
this matter, Slip Op. 89-109 (July 31, 1989), that the court is of the 


view, based on the record herein, that the orders at issue here 
needed no “explanation or clarification” or at least, not that re- 
quested by plaintiff in its original moving papers. The court is of 
the view that plaintiff's attempt to broaden the orders to include 
“daisies,” such as marguerite, oxeye and shasta daisies, was an im- 
permissible attempt to enlarge the scope of the orders. 

Plaintiff, in support of its motion for reconsideration does not 
reargue that all daisies in the chrysanthemum genus are within the 
scope of ITA’s orders. Rather, it now argues that ITA only reviewed 
three flowers, marguerite, oxeye, and shasta daisies, and that the 
scope determination should be amended to reflect that only those 
daisies are excluded from the order. 

The court declines to order ITA to issue any specific amendment 
or to issue any specific instructions to the Customs Service. As far 
as the court is able to decipher, ITA, in its scope investigation, tried 
to ascertain which of the flowers commonly referred to as “daisies” 
might be of interest to plaintiff and concluded that such daisies 
were not within the scope of the order. If there was some other “dai- 
sy” not discussed by ITA which was of interest to plaintiff, it was its 
burden to make it known to ITA. 

The antidumping orders at issue cover the flowers listed there. 
Thus, it should be absolutely clear that pompon chrysanthemums 
are covered by the orders, whether or not anyone ever refers to some 
variety thereof as a daisy. If this was unclear to anyone, it now 
should be clear. ITA’s scope determination stands and the court as- 
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sumes ITA will take appropriate action to prevent circumvention of 
its orders. The court, however, has been presented no basis upon 
which to order ITA to perform its administrative duties in any par- 
ticular way in this matter. 

Furthermore, the court declines to remove a sentence from its 
previous opinion finding plaintiffs use of certain portions of the re- 
cord inappropriate. The court made no finding then, and makes 
none here, that plaintiff intended to mislead the court. The court, 
however, has reviewed the briefs at issue and finds no reason which 
would cause it to amend the statement. 


(Slip Op. 89-135) 


METALLVERKEN NEDERLAND B.V. AND OuTokUMPU METALLVERKEN INC., 
PLAINTIFFS v. UNITED STATES, DEFENDANTS, AMERICAN BRASS, ET AL., DEFEN- 
DANT-INTERVENORS 


Court No. 88-09-00711 


MEMORANDUM OPINION 


Plaintiffs move for reassignment of this action from the assigned judge to a three- 
judge panel pursuant to 28 U.S.C. § 255(a) and Rule 77(e)(2) of the rules fo this court, 
on the grounds that this action raises issues as to the “constitutionality of an Act of 
Congress,” and has “broad or significant implications in the administration or inter- 
pretation of the customs laws.” 

Held: On the facts presented the appointment of a three-judge panel would not aid 
in “the more efficient utilization of judicial resources.” Since the chief judge, in the 
exercise of discretion, finds that the benefits and advantages of a decision by a three- 
judge panel do not outweigh the benefits derived from a decision by a single judge, 
plaintiffs’ motion for a three-judge panel is denied. 


[Plaintiffs’ motion is denied.] 


(Dated September 26, 1989) 


Winthrop, Stimson, Putnam & Roberts, (Thomas V. Vakerics, Kenneth Berlin, 
Mark A. Monborne, James A. Meade, and Joni A. Laura on the motion and memo- 
randum in support) and Arent, Fox, Kintner, Plotkin & Kahn, (Stephen L. Gibson 
and Callie Georgeann Pappas, Co-Counsel), for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch (M. Martha Ries) and (Calvin Cobb, United States In- 
ternational Trade Commission and Tina M: Stikas, United States Department of 
Commerce, Of Counsel), for defendant. 

Collier, Shannon & Scott, (David A. Hartquist, Jeffrey S. Beckington, and Kathleen 
Weaver Cannon), for defendant-intervenors. 


Re, Chief Judge: Pursuant to the provisions of 28 U.S.C. § 255(a), 
and Rule 77(e)(2) of the Rules of the United States Court of Interna- 
tional Trade, plaintiffs move before the chief judge for the reassign- 
ment of this action, presently assigned to a single judge, to a three- 
judge panel. 
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Plaintiffs, Metallverken Nederland B.V., and Outokumpu 
Metallverken Inc., challenge a final determination of the Interna- 
tional Trade Commission, following the Commission’s investigation 
of dumping of certain brass sheet and strip from the Netherlands. 
See 53 Fed. Reg. 29394 (1988). Plaintiffs base their request for a 
three-judge panel on the grounds that 19 U.S.C. § 1677(11) (1982) “‘is 
in violation of the Fifth Amendment to the Constitution * * *.” 
Plaintiffs also challenge “the interpretation and application of 19 
U.S.C. § 1677(11) by the United States International Trade Commis- 
sion in a way which will have broad and significant implications for 
the administration of the antidumping laws.” 

On this motion before the chief judge for the designation of a 
three-judge panel, the question presented is whether the conten- 
tions and reasons urged by the plaintiffs warrant a reassignment of 
this case to a three-judge panel. Since the chief judge, in the exer- 
cise of discretion, finds that the benefits and advantages of a deci- 
sion by a three-judge panel do not outweigh the benefits derived 
from a decision by a single judge, plaintiffs’ motion for a three-judge 
panel is denied. 


BACKGROUND 


Plaintiff, Metallverken Nederland B.V., is a manufacturer, ex- 
porter, and importer of brass sheet and strip from the Netherlands, 
and plaintiff, Outokumpu Metallverken, is an importer of brass 
sheet and strip from the Netherlands. On July 20, 1987, certain 
members of the domestic industry producing brass sheet and strip 
filed an antidumping duty petition with the Department of Com- 
merce and the International Trade Commission. The petition al- 
leged that certain brass sheet and strip imported from Japan and 
the Netherlands was being, or was likely to be sold, at less than fair 
value, and that, as a result, the industry in the United States was 
being materially injured. The sheet and strip imported from Japan 
is not an issue in this case. 

Commerce published its notice of initiation of an investigation on 
August 14, 1987. Metallverken Nederland B.V. was the only respon- 
dent in the investigation and is the only manufacturer in the 
Netherlands of brass sheet and strip. On June 22, 1988, Commerce 
issued its final determination that sales of brass sheet and strip, im- 
ported from the Netherlands, was being sold at less than its fair 
market value. 

The Commission published its final determination on August 4, 
1988, stating “that an industry in the United States is materially 
injured or threatened with material injury by reason of imports 
from * * * the Netherlands of certain brass sheet and strip * * *.” 
The Commission’s final affirmative determination was based on the 
“determinations” of each of the six commissioners. Three commis- 
sioners determined that the domestic brass sheet and strip industry 
is not materially injured or threatened with material injury by rea- 
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son of imports from the Netherlands. Two commissioners deter- 
mined that an industry in the United States is materially injured 
by reason of imports from the Netherlands, and one commissioner 
determined that the domestic industry is not materially injured but 
determined that the industry is threatened with material injury by 
reason of the imports from the Netherlands. On this basis, Com- 
merce published an antidumping order with respect to the brass 
sheet and strip on August 12, 1988. 

Plaintiffs commenced this action challenging the Commission’s 
Final Affirmative Injury Determination and Commerce’s An- 
tidumping Duty Order. By order dated November 16, 1988, this ac- 
tion was assigned to Judge Dominick L. DiCarlo, and plaintiffs now 
move for an order appointing a three-judge panel. 

Defendant “opposes the motion because plaintiffs have made no 
showing to justify reassignment of the case to such a panel at the 
advanced stage of this proceeding|,] [and] the issues on which plain- 
tiffs base their motion are not important and have already been de- 
finitively adjudicated against plaintiff|s].’”’ Defendant-intervenors, 
also oppose the motion, and essentially reiterate the arguments 
urged by the defendant. 


Discussion 
The authority of the chief judge of this court to designate a three- 


judge panel of the court to hear and determine a case is found in Ti- 
tle 28 U.S.C. §§ 253(c), 255(a) (1982). 
Section 253(c) of Title 28 provides: 


The chief judge, under rules of the court, may designate any 
judge or judges of the court to try any case and, when the cir- 
cumstances so warrant, reassign the case to another judge or 
judges. 


28 U.S.C. § 253(c). 
Section 255(a) provides: 


(a) Upon application of any party to a civil action, or upon his 
own initiative, the chief judge of the Court of International 
Trade shall designate any three judges of the court to hear and 
determine any civil action which the chief judge finds: (1) raises 
an issue of the constitutionality of an Act of Congress, a procla- 
mation of the President or an Executive order; or (2) has broad 
or significant implications in the administration or interpreta- 
tion of the customs laws. 


28 U.S.C. § 255(a). 
These statutory provisions are implemented by Rule 77(e)(2) of 
the rules of the court, which provides in pertinent part: 


(2) Assignment to Three-Judge Panel. An action may be as- 
signed by the chief judge to a three-judge panel either upon mo- 
tion, or upon the chief judge’s own initiative, when the chief 
judge finds that the action raises an issue of the constitutionali- 
ty of an Act of Congress, a proclamation of the President, or an 
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Executive order; or has broad or significant implications in the 
administration or interpretation of the law. 


USCIT Rule 77(e)(2). 

As was stated in Seattle Marine Fishing Supply Co. v. United 
States, 13 CIT , Slip Op. 89-35, at 5-6 (Mar. 22, 1989), “i]t is 
clear that the decision to designate a three-judge panel lies within 
the sound discretion of the chief judge.” In the exercise of this dis- 
cretion, the chief judge must “consider whether the benefits and ad- 
vantages of a decision by a three-judge panel outweigh the benefits 
derived from the ‘more efficient utilization of judicial resources’ 
provided by a single judge.” Washington Int’l Ins. Co. v. United 
States, 11 CIT 249, 251, 659 F. Supp. 235, 236-37 (1987) (quoting 
H.R. Rep. No. 1067, 91st Cong., 2d Sess., reprinted in 1970 U.S. Code 
Cong. & Admin. News 3188, 3200). 

The case of National Corn Growers Ass’n v. Baker, 10 CIT 517, 
643 F. Supp. 626 (1986), is instructive on the exercise of the discre- 
tionary authority of the chief judge to reassign a case to a three- 
judge panel. In that case, the chief judge noted that: 


[Flor reasons of judicial economy and efficiency, the authority 
to reassign should be used sparingly. Indeed, it may be stated 
that motions for reassignment to a three-judge panel, made af- 
ter the case has been assigned to a single judge, will be viewed 
with disfavor * * *. Certainly, the chief judge will not allow any 


party to engage in what may appear to be “judge shopping.” 


10 CIT at 522, 643 F. Supp. at 631. 

On this case, by order of assignment dated November 16, 1988, 
the case was assigned to Judge DiCarlo. A scheduling order for this 
action was entered on January 11, 1989, and to date, all briefs have 
been submitted. In addition, in response to plaintiffs’ motion for 
oral argument, Judge DiCarlo, by order dated August 7, 1989, 
scheduled oral argument for September 28, 1989. Hence, reassign- 
ment to a three-judge panel at this stage of the litigation will not 
“outweigh the benefits derived from the ‘more efficient utilization 
of judicial resources’ provided by a single judge.” Fundicao Tupy 
S.A. v. United States, 11 CIT 23, 26, 652 F. Supp. 1538, 1541 (1987) 
(quoting H.R. Rep. No. 1067, 91st Cong., 2d Sess., reprinted in 1970 
U.S. Code Cong. & Admin. News 3188, 3200). 

Plaintiffs stress that issues of “constitutionality of an Act of Con- 
gress and related issues which have broad and significant implica- 
tions for the administration and interpretation of the nation’s im- 
port laws,” are raised in this action. Specifically, plaintiffs contend 
“that the due process clause of the Fifth Amendment * * * requires 
the * * * Commission * * * to act by majority rule before depriving 
a person of property interests.” It is plaintiffs’ position, therefore, 
“that [section] 1677(11) violates [their] right to due process of law 
because it permits a final affirmative Commission determination in 
the absence of an affirmative determination by a majority of the 
voting Commissioners.” In the alternative, plaintiffs argue that 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 43, OCTOBER 25, 1989 


even if the challenged statute is constitutional, it “is to be applied 
by the Commission only in the absence of a majority vote by the 
members of the agency.” 

Barnhart v. United States, 5 CIT 201, 205, 563 F. Supp. 1387, 1390 
(1983), it was made clear that: 


To * * * appoint a three-judge panel in every action in which a 
party alleges that the statutory criteria have been met would 
thwart the twin Congressional goals of judicial economy and 
broad representation in exceptional cases only. Plaintiff thus 
bears the burden of establishing the facts which would warrant 
a finding that the action presents a question of such an excep- 
tional nature as to require the designation of a three-judge 
panel. 


Moreover, it has been noted that “in this Court, ‘cases of novel im- 
pression are almost commonplace,’ and ‘a single-judge court has on 
numerous occasions decided far-reaching questions * * *.’” Nation- 
al Corn Growers, 10 CIT at 522, 643 F. Supp. at 631 (quoting Barn- 
hart, 5 CIT at 205, 563 F. Supp. at 1391 and American Air Parcel 
Forwarding Co. v. United States, 4 CIT 150, 151 (1982)). 

It would seem clear that, in this case, plaintiffs have not met the 
burden of establishing facts and issues that are novel or of an “ex- 
ceptional nature.” See, e.g., Border Brokerage Co. v. United States, 
646 F.2d 539, 546-47 (CCPA 1981) (tie vote provision in 19 U.S.C. 
§ 160(a), predecessor statute to 19 U.S.C. § 1677(11), “does not vio- 
late the due process clause fo the Fifth Amendment to the Constitu- 
tion”); see also Copperwald Corp. v. United States, 12 CIT , 682 
F. Supp. 552, 560-61 n. 7. (1988) (“[t]o hold that agency action can 
never be taken unless all of the commissioners or more than three 
of six commissioners concur is tantamount to disregard for the deli- 
cate scheme devised and implemented by Congress”). Hence, as was 
stated in Barnhart, plaintiffs’ arguments “in and of themselves, are 
insufficient to bring an action within the confines of the section 255 
exception to the single-judge trial standard.” 5 CIT at 206, 563 F. 
Supp. at 1391. Surely, the issues raised can be resolved by a single 
judge. 

Without expressing any view as to the merits of the litigation, it 
is the conclusion of the chief judge that a motion to reassign to a 
three-judge panel is not warranted under the circumstances 
presented. 

Accordingly, it is 

OrbERED that plaintiffs’ motion for reassignment to a three-judge 
panel is denied. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 89-136) 
Sears, Roesuck & Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 86-10-01297 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified several components of a stereo rack system, as in- 
dividual components, as “[rJadiotelegraphic and radiotelephonic transmission and re- 
ception apparatus * * *,” under item 685.24, TSUS; as “[a]udio-frequency electric 
amplifiers,” under item 684.70, TSUS; as “[rjecord players, phonographs, record 
changers, turntables * * *,” under item 685.36, TSUS; and as “[mlJachines not spe- 
cially provided for, and parts thereof,” under item 678.50 TSUS. Plaintiff protests 
these classifications and contends that the imported merchandise is properly classifi- 
able, as an “entirety,” as “[mJachines not specially provided for, and parts thereof,” 
under item 678.50 TSUS. 

Held: The imported merchandise was properly classified by the Customs Service, 
as individual components. 


[Judgment for defendant.] 


(Dated September 28, 1989) 


Barnes, Richardson & Colburn (Andrew P. Vance at trial and on the briefs, ap- 
pearance by Lonathan D. Hurse, and Josephine Belli and Melvin E. Lazar Of Coun- 
sel), for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, Interntional Trade Field Office, Commercial Litigation Branch (Saul 
Davis), and (Stephen Berke, General Attorney, U.S. Customs Service, Of Counsel), for 
defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of cerain mer- 
chandise imported from Japan, and described on the customs in- 
voice as “tuner,” “amplifier,” “turntable,” and “dual cassette deck.” 

The merchandise was classified by the Customs Service as indi- 
vidual components under the Tariff Schedules of the United States 
(TSUS), as follows: 


the “tuner” under item 685.24, dutiable at 7.7% ad val.; 

the “amplifier” under item 684.70, dutiable at 5.9% ad val.; 
the “turntable” under item 685.36, dutiable at 4.5% ad val.; 
and 

the “dual cassette deck” under item 678.50, dutiable at 4.2% ad 
val. 


Plaintiff protests these classifications and contends that the im- 
ported merchandise constitutes an “entirety” that is properly classi- 
fiable as “[mJachines not specially provided for, and parts thereof” 
under item 678.50, TSUS. If properly classifiable as an “entirety” 
under item 678.50, TSUS, as maintained by plaintiff, the merchan- 
dise would be assessed at the rate of 4.2 per centum ad valorem. 

The government contends that the merchandise was properly 
classified by the Customs Service as individual components. In the 
alternative, the government contends that, if the court were to find 
that the imported merchandise constitutes an “entirety,” it should 
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be classified as “[rJadio-phonograph-tape recorder combinations oth- 
er than console/consolette,” under item 685.50, TSUS. If properly 
classifiable as an “entirety” under item 685.50, TSUS, pursuant to 
the government’s alternative classification, the merchandise would 
be assessed duty at the rate of 5.9 per centum ad valorem. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified Under: 
Schedule 6, Part 4, Subpart H: 
Machines not specially provided for and parts thereof: 
Audio tape players: 


* * * 


Other: 
* 


* 


Other: 


678.50 [dual cassette deck] Without speakers, other 
than headphones, 
earphones or headsets .... 4.2% ad val. 


Schedule 6, Part 5: 


Microphones; loudspeakers; head phones; audio-frequency 
electric amplifiers; electric sound amplifier sets comprised 
of the foregoing components; and parts of the foregoing ar- 


ticles (including microphone stands): 
* * * * * * * 


684.70 [amplifier] Audio-frequency electric 
amplifiers 5.9% ad val. 


Radiotelegraphic and radiotelephonic transmission and recep- 
tion apparatus; radiobroadcasting and television transmission 
and reception apparatus, and television cameras; record play- 
ers, phonographs, tape recorders, dictation recording and tran- 
scribing machines, record changers, and tone arms; all of the 
foregoing, and any combination thereof, whether or not incor- 
porating clocks or other timing apparatus, and parts thereof: 
* * * * * * * 


Radiotelegraphic and radiotelephonic transmission and re- 

ception apparatus; radiobroadcasting and television and re- 

ception apparatus, and parts thereof: 
* * * * * 


Other: 
Solid-state (tubeless) radio receivers: 


685.24 [tuner] SS ii dik ies oF ss cea fin 7.7% ad val. 
* * 


* * * * * 


* * 


Record players, phonographs, record changers, turntables, 


and tone arms, and parts of the foregoing: 
* * * * * * 
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685.36 [turntable] NOS 5.3 vos cages ses cuwegeut 4.5% ad val. 
Claimed Under: 
Schedule 6, Part 4, Subpart H: 


678.50 Machines not specially provided for, and 
I IIIINE Siu cccknnc cud saMtibiends ede aiseas 4.2% ad val. 


Government's Alternative Classification: 
Schedule 6, Part 5: 


Radiotelegraphic and radiotelephonic transmission and re- 
ception apparatus, etc.: 


Other: 
* 


* 


Other: 
* 


* * * * 


685.50 Radio-phonograph-tape recorder combinations 
other than console/consolette: ................. 5.9% ad val. 


The question presented is whether the imported merchandise has 
been properly classified by Customs, and, therefore, is dutiable as 
separate components as indicated, or whether it should be classified 
as an “entirety,” as “[mJachines not specially provided for, and 
parts thereof,” under item 678.50, TSUS, with duty at 4.2 per cen- 
tum ad valorem, as contended by plaintiff. 

In order to decide this question the court must consider “whether 
the government’s classification is correct, both independently and 
in comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 733 F.2d 873, 878, reh’g denied, 739 F.2d 628 (Fed. 
Cir. 1984). Pursuant to 28 U.S.C. § 2639(a)(1) (1982), the govern- 
ment’s classification is presumed to be correct and the burden of 
proof is upon the party challenging the classification. 

After an examination of the merchandise, the pertinent tariff 
items, the relevant case law and the testimony of record, it is the 
determination of the court that the imported merchandise does not 
constitute an “entirety,” within the meaning of that term in cus- 
toms classification cases. Hence, since plaintiff has not overcome 
the presumption of correctness that attaches to the government’s 
classification, the classification of the imported merchandise as in- 
dividual components is sustained. See A & A Int'l, Inc. v. United 
States, 11 CIT 775, 777, 676 F. Supp. 263, 264 (1987). 

The imported articles, classified as a “tuner,” “amplifier,” “turn- 
table,” and “dual cassette deck,” consist of four of the six compo- 
nents of the Sears stereo rack system, model number 9291. The ster- 
eo rack system also includes a wooden rack, which was imported 
from Japan together with the contested articles, and a pair of loud- 
speakers. The loudspeakers, which are not imported, are manufac- 
tured in the United States, and are purchased from a wholly owned 
subsidiary of the Japanese company that supplies plaintiff with the 


99 ee. 
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other elements of the Sears model 9291 stereo rack system. The 
wooden rack, which was imported with the four contested articles, 
was classified by Customs as “[fJurniture other than chairs,” under 
item 727.35, TSUS, and was assessed with duty at a rate of 3.5 per 
centum ad valorem. Plaintiff does not contest the classification of 
the wooden rack. 

The case was tried by able counsel, with great care and skill. The 
testimony of all of the witnesses was helpful and instructive, and 
explained the nature of the merchandise and the various 
components. 

Mr. Frank Hendrix was the first of plaintiff's four witnesses. Mr. 
Hendrix, who has recently retired, was an assistant buyer of stereo 
music systems for plaintiff for forty-one years. He testified that the 
six units of the stereo rack system were advertised together, as a 
system, and were sold “[a]lways as a system.” 

According to Mr. Hendrix, all six units of the stereo rack system, 
consisting of the four contested articles, the loudspeakers, and the 
wooden rack, are packaged in three boxes, with each box labelled as 
one of three. He explained that a purchaser of the model 9291 ster- 
eo rack system “would receive three cartons[,| [oJne carton with the 
electronics, one carton with the rack and one carton with a pair of 
loudspeakers.” 

Mr. Hendrix also testified that the four contested articles or com- 
ponents, “‘as far as the electronics are concerned, * * * are married 
to each other.” He stated that although the wooden rack and loud- 
speakers could be used with other stereo systems, the contested arti- 
cles “will not operate unless they are operated as a unit.” In his tes- 
timony, Mr. Hendrix asserted that the four contested articles are 
connected by a flat wire that “carriers both the power and the au- 
dio signals.” He stated that the four articles cannot be separated 
and used as parts of other stereo systems because the flat wires are 
connected by “unique fittings.” 

Plaintiffs second witness was Mr. Francis McCann, an employee 
of plaintiff in its marketing department for twenty-eight years, who 
reviewed contracts for the four contested articles. He explained that 
he “ordered the complete system from the manufacturer.” Mr. Mc- 
Cann also noted that “model 9291 was designed as a complete sys- 
tem,” and was advertised and sold as a complete system. 

Plaintiffs third witness, Mr. Harry Ruther, is a senior products 
engineer for plaintiff. In 1984, Mr. Ruther had, as part of his duties 
as a “group leader” for plaintiff, evaluated the model 9291 stereo 
rack system before it was purchased for importation. He testified 
that the four contested articles “are not individual components, are 
not interchangable [sic] with other stereo component(s] * * *.” He 
stated that individual audio components “usually consist{ | of prod- 
ucts that are stand-alone and need no internal power supply other 
than the one contained inside their own cabinet.” Mr. Ruther testi- 
fied that, in contrast, the four contested articles are supplied power 
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by “a connector on the back of the amplifier to which a flat wire 
cable connector is connected which feeds the DC voltage to all of the 
other sections of the [system].” He also testified that the flat wire 
connectors used to conduct the voltage and signals between the con- 
tested articles are not compatible with standard audio component 
connectors. 

Plaintiff's final witness, Mr. Larry Klein, a consultant for audio 
manufacturers, qualified as an expert in the field of audio systems. 
Mr. Klein had served for twenty years as an editor and technical di- 
rector for a leading consumer magazine on audio systems, and has 
authored many articles on audio systems. 

Speaking of the four contested articles, Mr. Klein testified that 
“since the cabling between the components is a dedicated and very 
specialized type of cabling, I would say that these components are 
made to be operated as a system, as an integrated unit.” 

The government’s sole witness was Mr. Leonard Feldman. Mr. 
Feldman, an electronic engineer, has worked in the field of audio 
systems for thirty-eight years. There is no question of his expertise. 
He has written articles for many magazines, and is the author of 
several books on audio systems. In addition to having written au- 
thoritative works in the field, he served as the technical consultant 
for the Electronics Industry Association, an international trade 
association. 

Mr. Feldman testified that, during his career, he “had occasion to 
analyze and evaluate [stereo rack] systems * * *.” He also noted 
that he had analyzed and evaluated individual components, includ- 
ing tuners, amplifiers, turntables, and cassette recorders. Mr. Feld- 
man was asked whether the contested articles, “in and of them- 
selves,” constitute a stereo rack system. He testified clearly that 
“they are not a system.” When asked “[wJhat is a ‘rack system,’ ” he 
replied that “essentially * * * it must have * * * at least an audio 
amplifier; at least one program source; certainly a rack, by defini- 
tion; and two loudspeakers, at minimum. Now, it may have more 
components than that, but that would be the minimum that I would 
define as a ‘rack system.’ ” 

Mr. Feldman also specifically contradicted the assertions of plain- 
tiffs witnesses that the four contested articles are “married to each 
other.” Mr. Feldman testified that the “amplifier” article, for exam- 
ple, has a standard input jack that could be connected to “ninety- 
nine percent” of the turntables in existence. He also stated that the 
connectors of the “turntable” article are not unique to the Sears 
model 9291 system, and the article could be used with other audio 
components made by the same manufacturer. 

Mr. Feldman testified that the other two contested imported arti- 
cles, the “tape deck” and “tuner,” could be electronically modified 
“in order to be used with other manufacturers’ equipment.” He 
stated that the modification procedure “would be about ten min- 
utes[,] * * * [oJbviously, much less [than the time of manufacture].” 
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Mr. Feldman concluded that the contested articles, despite being el- 
ements of the Sears model 9291 stereo rack system, constitute “four 
separate audio components.” When asked to name the imported ar- 
ticles he stated that they were “[a] phonograph turntable, a cassette 
recorder or cassette deck, an AM/FM tuner and an integrated 
amplifier.” 

This court has noted that, ‘“‘under the doctrine of entireties, when 
an importer imports a set of components designed to form a salea- 
ble unit, the merchandise is classifiable as that unit.” Nissho-Iwai 
American Corp. v. United States, 10 CIT 154, 158, 641 F. Supp. 808, 
811 (1986). The components will be classified as an “entirety” if, 
when combined as a unit, they become ‘‘ an inseparable part of a[n] 
* * * entity/,]’” and “ ‘the change undergone is no[t] * * * merely an 
evolutionary advance or the addition of a subsidiary auxiliary part, 
[but] the changed article becomes more than that which it formerly 
was.’” Mitsui & Co. v. United States, 70 Cust. Ct. 53, 58, C.D. 4407 
(1973) (quoting V. Alexander & Co. v. United States, 59 Cust. Ct. 
510, 514, C.D. 3212, 276 F. Supp. 573, 576 (1967)). However, if the in- 
dividual components “ ‘retain their individual identities and are not 
subordinated to the identity of the combination, duties will be im- 
posed upon the individual [components] in the combination as 
though they had been imported separately.’” Karoware, Inc. v. 
United States, 77 Cust. Ct. 112, 125, C.D. 4681, 427 F. Supp. 402, 411 


(1976) (quoting Donalds Ltd. v. United States, 32 Cust. Ct. 310, 315, 
C.D. 1619 (1954)), aff'd, 65 CCPA 1, C.A.D. 1197, 564 F.2d 77 (1977). 
It is fundamental in customs cases that the proper classification 


eee 


of imported articles “‘ ‘must be ascertained by an examination of the 
imported article itself, in the condition in which it is imported.’ ” 
United States v. Citroen, 223 U.S. 407, 415 (1912) (quoting Worthing- 
ton v. Robbins, 139 U.S. 337, 341 (1891)). Similarly, in cases in 
which it is contended that imported articles constitute an “entire- 
ty,” “[c]lassification is determined by the condition of the articles at 
the time of importation.” Miniature Fashions, Inc. v. United States, 
54 CCPA 11, 17, C.A.D. 894 (1966). 

In Stella D’Oro Biscuit Co. v. United States, 79 Cust. Ct. 28, C.D. 
4709 (1977), aff'd, 65 CCPA 52, C.A.D. 1205, 570 F.2d 945 (1978), the 
question presented was the classification of an oven and various 
pieces of bakery equipment needed for a breadstick production line. 
The merchandise was classified by Customs as separate articles. 
Plaintiff contested the classifications and contended that the im- 
ported merchandise should have been classified under a single pro- 
vision, as an “entirety.” Judge Newman, writing for the court, held 
that “since the entry did not include all the components of a com- 
plete breadstick production line, * * * [the imported merchan- 
dise|could not properly be classified as an entirety * * *.” Stella 
D’Oro Biscuit Co.,.79 Cust. Ct. at 34. In affirming, in a per curiam 
opinion, the Court of Customs and Patent Appeals held that the 
merchandise “did not comprise a complete breadstick production 
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line, since it did not include packaging or wrapping machinery.” 
Stella D’Oro Biscuit Co., 65 CCPA at 52, 570 F.2d at 946. 

In Nichimen Co. v. United States, 5 CIT 141, 565 F. Supp. 148 
(1983), aff'd, 726 F.2d 1580 (Fed. Cir. 1984), the question presented 
was the classification of certain radio chassis and tape players. The 
merchandise was classified by Customs as separate components. 
Plaintiff contested the classification and contended that the mer- 
chandise should have been classified as “chassis/tape player combi- 
nations,” as “entireties.” 5 CIT at 141, 565 F. Supp. at 149. This 
court held that the articles were properly classified by Customs be- 
cause the articles “were not sold * * * in combination as complete 
commercial articles, but rather were inventoried and solely used as 
parts with other components in the production of various models of 
* * * consoles and compacts.” 5 CIT at 145, 565 F. Supp. at 152. In 
affirming, the Court of Appeals for the Federal Circuit quoted from 
Judge Newman’s opinion and noted that: 


“It is now well settled that separate components covered by the 
same entry, although designed and intended to be used togeth- 
er, are not properly classifiable as an entirety where the compo- 
nents do not comprise a complete commercial entity, but in- 
stead must be assembled with additional components to form a 
complete article of commerce.” 


Nichimen Co., 726 F.2d at 1580-81 (quoting Nichimen Co., 5 CIT at 
143-44, 565 F. Supp. at 151). 

Similarly, articles that may constitute an “entirety” cannot be 
classified as an “entirety” if they are imported in more than one 
importation. See United States v. Baldt Anchor, Chain & Force Div. 
of The Boston Metals Co., 59 CCPA 122, 125-26, C.A.D. 1051, 459 
F.2d 1403, 1406-07 (1977) (two importations of different sets of ma- 
chines, all used in the production of steel chains, cannot be consid- 
ered an “entirety”); Franklin Indus., Inc. v. United States, 1 CIT 
349, 350-51 (1981) (two importations of different components of a 
boring mill cannot be considered an “entirety”). 

The testimony at trial clearly indicates that the four contested ar- 
ticles do not constitute “a complete commercial entity.” Indeed, eve- 
ry one of plaintiff's employee witnesses acknowledged that the four 
contested articles were not sold together as a complete unit. Mr. 
Hendrix, upon viewing Sears’ catalogue advertisements for the 
model 9291 stereo system, stated that “[t]he loudspeakers have been 
added [to the imported articles].” Mr. McCann admitted that the 
model 9291 system is not “sold in its condition as imported[,] * * * 
without loudspeakers[.!’ Mr. Ruther testified that “[m]Jodel 9291 
consists of a tuner, amplifier, a dual cassette deck, a turntable, a 
rack, and two speakers.” (emphasis added). Mr. Ruther added that 
“it would be assumed that loudspeakers would be added to [the im- 
ported articles] before it is sold as a system.” Mr. Klein, plaintiff's 
expert witness, considered the imported articles a “stereo rack sys- 
tem” because “stereo rack systems have been sold * * *—usually, 





58 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 43, OCTOBER 25, 1989 


but not always—* * * matched with another brand speaker.” Mr. 
Klein, however, did not state or suggest that the four contested arti- 
cles were ever sold as a “complete commercial entity.” 

Furthermore, as Mr. Feldman, the government’s witness, testi- 
fied, the four contested articles could not operate as a unit. Mr. 
Feldman explained that the loudspeakers “translate an electrical 
signal into an audible signal[,|” and are “necessary for the consum- 
er in his normal use of a complete rack system|[.]” 

It is also significant to note that the contested articles “ ‘retain 
their individual identities.’ ”’ See Karoware, Inc., 77 Cust. Ct. at 125, 
427 F. Supp. at 411 (quoting Donalds, Ltd., 32 Cust. Ct. at 315). Mr. 
Feldman testified clearly that the “amplifier” and “turntable” arti- 
cles could be used with other audio components. He also stated that 
the two other contested imported articles, the “dual cassette deck” 
and the “tuner,” could “quite easily” be modified so that they could 
be used with other audio components. 

Descriptions of the model 9291 stereo rack system introduced by 
the plaintiff at trial, as found in Sears’ 1984 catalogues, are also 
supportive of the government’s argument that the four contested 
articles are not an “entirety.” Mr. Feldman noted that, in the Sears 
Catalogue, the six components of the system “were described as the 
individual components that they are.” The catalogue listings for the 
model 9291 stereo rack system not only identifies separately each of 
the six components, but also sets forth particular qualities or fea- 
tures of each component. 

From all of the testimony it is clear that the contested merchan- 
dise is not a complete stereo rack system. For the imported mer- 
chandise to qualify as an “entirety” it must constitute ‘a complete 
commercial entity,” and since the articles in question retain their 
essetial characteristics as components, the customs doctrine of en- 
tireties does not apply. 

The government’s alternative classification of the four contested 
articles, as “(rjadio-phonograph-tape recorder combinations other 
than console/consolette,” under item 685.50, TSUS, is conditioned 
upon the court holding that the imported articles constitute an “‘en- 
tirety.” Since the court holds that they are not an “entirety,” it is 
unnecessary to consider the government’s alternative classification. 


CONCLUSION 


In view of the foregoing, it is the holding of the court that plain- 
tiff has failed to rebut the presumption of correctness that attaches 
to the classification of the merchandise by the Customs Service. 
Since the imported merchandise was properly classified as individu- 
al components, plaintiff’s action is dismissed. 








ABSTRACTED CLASSIFICATION 


DATE OF PLAINTIFF COURT NO. 
ECISION 


C89/181 Tano, Inc. 87-8-00829 Item 706.6: Item 706.0 
September 22, Various rates 10% 
1989 

C89/182 DiCarlo, J. Starlight Trading, Inc 87-2-00229 Item 380.04 or Item 376.5 
Septembe 2 382.81 Various 
1989 Various rates 


C89/183 DiCarlo, J Starlight Trading. 85-1-00037 Item 380.04 or Item 376.5 
September 22, 382.81 Various 
1989 


arlo, J Starlight Trading, 2 2 Item 380.04 or 
ptember 22, 382.81 
1989 arious rates 


DiCarlo, J. Starlight Trading, Inc. 88-3-00240 Item 380.04 or Item 376.5 
Septembe: y 382.81 Various 
1989 Various rates 
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